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*2112 P.L. 90-351, OWNI BUS CRI ME CONTROL AND SAFE STREETS ACT OF
1968
Senate Report (Judiciary Comrittee) No. 90-1097,
Apr. 29, 1968 (To accompany S. 917)
House Report (Judiciary Conmittee) No. 90-488,
July 17, 1967 (To acconpany H R 5037)
Cong. Record Vol. 113 (1967)
Cong. Record Vol. 114 (1968)
DATES OF CONSI DERATI ON AND PASSAGE
Senate May 24, 1968
House Aug. 8, 1967; June 6, 1968
The House bill was passed in lieu of the Senate bill after substituting for its
| anguage the text of the Senate bill
The Senate Report is set out.

(CONSULT NOTE FOLLOW NG TEXT FCR | NFORVATI ON ABOUT OM TTED MATERI AL. EACH
COW TTEE REPCRT | S A SEPARATE DOCUMENT ON WESTLAW )

SENATE REPORT NO. 90- 1097
Apr. 29, 1968

THE Conmittee on the Judiciary, to which was referred the bill (S. 917) to assist State
and | ocal governments in reducing the incidence of crine to increase the effectiveness,
fairness, and coordination of |aw enforcenent and crimnal justice systens at all |evels
of governnent, and for other purposes having considered the sane, reports favorably
thereon, with an anendnent in the nature of a substitute, and reconmends that the bill, as
anended, do pass.

*2113 PURPOSE OF AMENDMVENT

The bill, as anended, is divided into five title: Title |, Law Enforcenent Assistance
Title Il, Adnmissibility of Confessions, Reviewability of Admission in Evidence of
Confessions in State Cases, Admissibility in Evidence of Eyew tness Testinony, and
Procedures in Qbtaining Wits of Habeas Corpus; Title IIl, Wretapping and El ectronic
Surveillance; Title IV, State Firearnms Control Assistance; and Title V, General
Provi si ons.

Title I, Law Enforcenment Assistance, authorizes the establishnent of a three-nenber Law
Enf orcenent Assi stance Administration within the Departnent of Justice under the genera
authority of the Attorney General to administer grant progranms to States and units of
| ocal governnent to strengthen and inprove | aw enforcenent. These programs will consi st
of planning grants of up to 80 percent and action grants of up to 60 percent, with grants
of up to 80 percent and action grants of up to 60 percent, and control riots and ot her
civil disorders. 1In addition, grants of up to 100 percent are authorized for research
education, training, and denonstration projects. The Federal Bureau of Investigation
Nati onal Acadeny at Quantico, Va., and, at the request of any State or |ocal governnent,

© 2006 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.



Westlaw:

S. REP. 90-1097 Page 2
S. REP. 90-1097, S. Rep. No. 1097, 90TH Cong., 2ND Sess. 1968,
1968 U.S.C.C. A N 2112, 1968 W. 4956 (Leg.Hist.)

(Cte as: 1968 U.S.C.C A N 2112)

provide training assistance for |aw enforcenent personnel. This provision is directed
toward the expansi on and upgradi ng of the |aw enforcenent training programthat is already
in progress under the auspices of the Federal Bureau of Investigation

Title Il adds three new sections to chapter 223, title 18, United States Code, which
relate to (a) the admissibility into evidence of voluntary confessions in crimna
prosecutions in Federal courts, (b) reviewability by Federal courts of State court rulings
adnm tting confessions found to be voluntary, and (c) the adnissibility into evidence of
eyewi tness testinony. This title al so adds a new section to chapter 153, title 28, United
States Code, designed to relieve our overburdened Federal courts fromthe growi ng practice
of convicted persons using the habeas corpus procedures as a substitute for direct appeal

Title Il prohibits all wiretapping and el ectronic surveillance by persons other than
duly authorized | aw enforcement officials engaged in the investigation of specified types
of major crines after obtaining a court order, with exceptions provided for interceptions
by enpl oyees of conmunications facilities whose normal course of enploynment woul d make
necessary such interception, personnel of the Federal Comunications Conmmi ssion in the
normal course of enploynent, and Governnent agents to secure information under the powers
of the President to protect the national security. This proposed |egislation conforms to
the constitutional standards set out in Berger v. New York (87 S.&. 1873, 388 U.S. 41
(1967)), and Katz v. United States (88 S.&t. 507, 389 U.S. 347 (1967)).

The princi pal purposes of title IV are to aid in naking it possible to keep firearns out
of the hands of those not legally entitled to possess them because of age, crimnina
background, or inconpetency, and to assist law *2114 enforcenent authorities in the States
and their subdivisions in conbating the increasing preval ence of crime in the United
St ates.

The ready availability; that is, ease with which any person can anonynously acquire
firearns (including crimnals, juveniles without the know edge or consent of their parents
or guardi ans, narcotic addicts, nmental defectives, armed groups who woul d supplant duly
constituted public authorities, and others whose possession of firearns is simlarly
contrary to the public interest) is a matter of serious national concern

The existing Federal controls over interstate and foreign conmerce in firearns are not
sufficient to enable the States to effectively cope with the firearnms traffic within their
own borders through the exercise of their police power. Only through adequate Federa
control over interstate and foreign commerce in firearns, and over all persons engaging in
t he busi ness of inporting, manufacturing, or dealing in firearnms, can this problem be
dealt with, and effective State and | ocal regulation of the firearms traffic be nade
possi bl e.

It is not the purpose of the title to place any undue or unnecessary restrictions or
burdens on responsible, |lawabiding citizens with respect to the acquisition, possession
transporting, or use of firearns appropriate to the purpose of hunting, trapshooting,
target shooting, personal protection, or any other lawful activity. The title is not
i ntended to discourage or elimnate the private ownership of such firearms by | aw abi ding
citizens for |awful purposes, or to provide for the inmposition, by regulations, of any
procedures or requirenents other than those reasonably necessary to inplenent and
ef fectuate the provisions of the title.
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Title V contains the customary | egislative separability clause.

The title of the act has been changed to read: 'A bill to assist State and | oca
governnents in reducing the incidence of crime, to increase the effectiveness, fairness,
and coordination of |aw enforcenment at all |evels of governnent, and for other purposes,"’

and the citation of the act has been changed fromthe 'Safe Streets and Crine Control Act
of 1967' to the 'Omibus Crinme Control and Safe Streets Act of 1967,' to nore nearly

refl ect the purpose of the bill as anended by the conmittee.
A total of $100,111,000 is authorized to be appropriated to fund the grant program of
title I, Law Enforcenment Assistance, for the fiscal years ending June 30, 1968, and June

30, 1969, $300 million for the fiscal year ending June 30, 1970, and for succeeding fisca
years such suns as the Congress ni ght authorize

MAJOR CHANGES MADE BY THE AMENDMENT TO THE BI LL AS | NTRODUCED

The maj or changes nmade by the anmendnent to the bill as introduced include the creation
of a three-nmenber, nonpartisan, Law Enforcenent Assistance Adm nistration to supervise and
adm ni ster, under the general authority of the Attorney General, the grant provisions of
the bill; provision for grants to prevent and control riots; authorization for the FBlI to
establ i sh and conduct training prograns at the FBI National Acadeny at Quantico, Va., and,
at the request *2115 of State and | ocal governnents, to assist in training | aw enforcenment
personnel ; establishnent of a National Institute of Law Enforcenment and Crim nal Justice
under the general authority of three-menber Administration for the purposes of encouraging
research and devel opnent to inprove and strengthen | aw enforcenent; an academnic
educati onal assistance program for police or correctional personnel conprised of |oan and
tuition assistance to inprove and strengthen | aw enforcenent; an increase of $50,111, 000

in the authorization over the original bill for a total authorization of $100,111, 000 for
fiscal 1968 and 1969, to provide for the above-mentioned additions, and $300 mllion for
fiscal 1970; the addition of tile Il relating to voluntary confessions, eyew tness
testi nony and habeas corpus proceedings; the addition of title Ill relating to the

prohi biting, with the exceptions noted, of all w retapping and el ectronic surveillance by
persons other than duly authorized |aw enforcenent officials engaged in the investigation
of specific types of major crines after obtaining a court order; the addition of title IV
relating to State firearnms control assistance; and the citation of the bill changed from
the 'Safe Streets and Crine Control Act of 1967 to the 'Omibus Crinme Control and Safe
Streets Act of 1967'.

The ' Findi ngs and Decl arations of Purpose' have been restated so as to enphasi ze the
Congress' concern over the startling increase in the crine rate and the threat which this
poses to the peace, security and general welfare of the Nation and its citizens.

STATEMENT
TI TLE |- LAW ENFORCEMENT ASSI| STANCE

In his special nmessage on the Crinme Conm ssion report, on February 6, 1967, the
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President called for enactnent of legislation in the area of Federal assistance for the
control of crime. On February 8, 1967, Senator MCellan, by request, and others,

i ntroduced S. 917, which represented the administration's proposals. In a special
nessage, the President said:

Substantially greater resources must be devoted to inproving the entire crimnal justice
system The Federal CGovernnent nust not and will not try to dominate the system It
could not if it tried. Qur systemof |law enforcenent is essentially local; based upon
local initiative, generated by |ocal energies, and controlled by |local officials. But the
Federal Government mnust help to strengthen the system and to encourage the kind of
i nnovati ons needed to respond to the problemof crine in Arerica. | recomrended that the
Congress enact the Safe Streets and Crinme Control Act of 1967.

Title I of S. 917, as anmended, declares it to be policy of the Congress to assist State
and | ocal governments in strengthening and inproving | aw enforcenment at every |evel by
nati onal assistance. It is the purpose of this legislation to (1) encourage States and
units of general |ocal government to prepare and adopt conprehensive plans to increase
their effectiveness in dealing with |ocal conprehensive plans to increase their
ef fectiveness in dealing with |ocal problens of |aw enforcenent; (2) authorize grants to
States and units of |ocal government in order to inprove and strengthen *2116 | aw
enforcenent; (3) encourage research devel opnent directed toward the inprovenent and
strengt heni ng of |aw enforcenent and the devel opnment of new nethods for the prevention and
reduction of crine and the detection and apprehension of crimnals; (4) the control and
eradi cati on of organized crine; and (5) the prevention and control of riots.

Title | was in response to the reconmendations resulting fromthe study nmade by the
President's Conmi ssion on Law Enforcement and the Administration of Justice. This was the
nost conprehensive study of crine in the history of our country. The President's Crine
Conmi ssion's report represents a landmark in crinme research and the study of |aw
enf orcenent needs. The work of the Conmission covered a period of some 18 nonths. The
chai rman of the 19-nmenber Conmi ssion was Undersecretary of State N chol as deB. Katzenbach
The Conmi ssion published a conprehensive report entitled ' The Challenge of Crime in a Free
Society' (1967), and nine task force reports dealing with such subjects as poli ce,
organi zed crime, and corrections. The mgjor report enphasized the critical need for the
Federal Governnment to begin i mediately a financial and technol ogi cal assistance program
to assist State and | ocal governments in conbating the rising incidence of crine. The
Conmi ssion's report states:

* * * although day-by-day crimnal administration is primarily a State and | oca
responsi bility, the Federal Government's contribution to the national effort against crine
is crucial

The President said, in his 1966 nessage on national strategy against crine:

Crinme-- the fact of crine and the fear of crime-- nmarks the life of every Anerican. W
know its unrelenting pace: A forcible rape every 26 minutes; a robbery every 5 m nutes;
an aggravated assault every 3 nminutes; a car theft every minute; a burglary every 28
seconds. W know the still nore w despread cost tt exacts frommnillions in fear; fear
that can turn us into a nation of captives inprisoned nightly behind chai ned doors, double
| ocks, barred wi ndows; fear that can make us afraid to walk city streets by night or
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publ i c parks by day.

In 1967, in a special nmessage to the Congress on the National Crine Commi ssion report,
the President stated:

Law essness is |like a plague. |Its costs, whether econonic, physical, or psychol ogi cal
are spread through every alley and every street in every neighborhood. It creates a
climate in which people make choi ces, not out of confidence, but out of fear

Recently, a survey nmade in high-crine areas of two of our largest cities found that--

Forty-three percent of those interviewed stayed off the streets at night.

Thirty-five percent did not speak to strangers.

Twent y-one percent used only cabs and cars at night.

Twenty percent would |like to nove to another nei ghborhood.

Al'l because of their crine

*2117 * * * for them and for all of us, crime-- and the fear of crime-- has becone a
public malady. Its extent may be subject for debate but its existence is certain. So is
our duty to seek its cure with every nmeans at our comrand.

The President's Conmi ssion on Law Enforcenent and Administration of Justice stated in
its report, 'The Challenge of Crine in a Free Society,' of February 1967:

One-third of a representative sanple of all Americans say it is unsafe to wal k al one at
night in their nei ghborhoods. Slightly nore than one-third say they keep firearnms in the
house for protection against crimnals. Twenty-eight percent say they keep watchdogs for
t he sanme reason.

According to the FBI'S uniformcrine report of June 1967, the country experienced,
during the first 3 months of 1967, an increase in crime of 20 percent over the same period
in 1966. The Director of the Federal Bureau of |nvestigation, M. J. Edgar Hoover,
cautioned that the 20-percent rise in serious crinme in the United States for this 3-nmonth
peri od was the sharpest recorded since 1958. Moreover, since 1960, there has been an
increase in crine of 62 percent while the population of the Nation has increased by only 9
percent. Each crinme category had a substantial rise with nurder up 23 percent, forcible
rape up 8 percent, robbery up 32 percent, aggravated assault up 15 percent, burglary up 21
percent, and auto theft up 20 percent.

Attorney General Ransey Clark testified before the subcommittee on March 7, 1967, that--

* % * crime will not wait while we seek to elinmnate its underlying causes. These are
i mense and stubborn forces pervadi ng our environnent, neasuring our character and
determining the quality of our lives. Through long range effort we can conquer poverty,

i gnorance, disease, discrimnination, social tensions and despair, fam |y breakdown, the
dehumani zati on of mass culture, injustice. To do these things is our firm conmtnent.
But while we strive to uproot the causes of crine, we nust secure the public safety
(hearings, p. 147). [FN1]

Crime is a national catastrophe. |Its elinmination and control nust be directed fromthe
| ocal level as |law enforcenent in the United States has traditionally been a | oca
responsibility. The present threat of |aw essness dictates, however, that nationa
assistance is needed to strengthen and i nprove the | aw enforcenent effort by the States
and units of |ocal governnent.

Under the bill, planning grants and action nay be made directly to States and units of
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| ocal government, or conbinations thereof, having popul ations of not |ess than 50, 000
persons.

Al t hough the 50, 000 popul ation cutoff will avoid any possibility that the bill wll
stimulate further decentralization of |aw enforcenent, the cutoff is not intended to be a
bar to participation in the new grant programby *2118 smaller jurisdictions. The bill
encourages a city, town, or county that does not by itself have the requisite popul ation
to fornulate a joint plan or inplenent an action programwi th one or nore near by
jurisdictions. The bill specifically authorizes the administration to make pl anni ng
grants and action grants to conbinations of l|ocal jurisdictions, and the bill's definition
of conbi nati on nakes clear that a conbination may exist solely for the purpose of
preparing or inplenmenting a | aw enforcenent plan

In addition, a local jurisdiction with a population of |ess than 50,000 persons will be
eligible for Federal assistance through grants nmade to the State in which the jurisdiction
is located by way of a conprehensive statewide plan. In effect, therefore, S. 917 as

reported reflects a broad grant approach with sufficient flexibility to neet the | aw
enf orcenent needs of the States and individual units of general |ocal government and
conbi nati ons thereof.

Equal Iy inmportant, S. 917 provides an express opportunity for the chief executive of the
State or the appropriate State | aw enforcenment agency to revi ew and conment upon any
application for a planning grant or an action grant nmade by a unit of |ocal governnent in
the State. Thus, no grant can be nmade by the administration to a local government until
the chief executive has been given the opportunity to conment upon the grant application
pl an.

In addition, S. 917 specifically directs the adnm nistration to encourage plans which
enconpass entire netropolitan areas and which take into account of all other relevant |aw
enforcenent plans and systens. In this manner, S. 917 should pronote the adoption and
i mpl enentati on of |aw enforcenment plans that cut across artificial geographic and
political boundaries.

The Crime Comm ssion concluded in its studies that an obligation rests upon the Federa
Governnent to assist |ocal governments in inproving their programs of |aw enforcenent.
Federal assistance directed toward this objective is enconpassed in title | of the anended
bill. In testinony before the subconmittee, the Attorney CGeneral described the objectives
of this legislation and noted that this can triple the rate of objectives of this
| egi sl ation and and noted that this can triple the rate of increase in resources devoted
to | aw enforcenent purposes.

The aut horization for the planning, |aw enforcement purposes, training, education
denonstration, and research purposes is $100,111,000 for the fiscal years ending June 30,
1968, and June 30, 1969, including $15 million each for grants to conbat organi zed crine
and to prevent and control riots and other violent civil disorders-- up to $10 nmillion for
police and correctional personnel acadenmi c education and $5,111, 000 for expanding the
Federal Bureau of Investigation's training assistance to State and |ocal police officers.
There is authorized to be appropriated for the fiscal year ending June 30, 1970, $300
mllion for the strengthening and inproving of |aw enforcenent. The Attorney General
testified that the Federal contribution to | aw enforcenment needs will experience a
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substantial increase in future years. He stated that by the second year this grant

programis in operation $300 mllion will be needed. |If enacted, this legislation, the
Attorney General thought, probably would require that the Federal Governnent's annua
contribution be increased eventually to around $1 billion

*2119 The main objectives of this title have been endorsed by--

The American Civil Liberties Union

The Anericans for Denocratic Action

The International Association of Chiefs of Police.

The National Association of Attorneys Ceneral.

The National Association of Counties.

The National Council on Crinmne.

The National Council on Crine and Delinquency.

The Nati onal CGovernors Conference.

The National League of Cities.

The National Sheriffs Association

The U. S. Conference of Mayors.

The grant prograns authorized by this title have grown out of a long and arduous study
and analysis of the crine conditions in the Nation. Under the Law Enforcenment Assistance
Act of 1965, pilot projects related to crine control were launched for a 3-year period
begi nning in 1966. To date, sone $19 mllion in direct financial assistance for the
support of some 330 projects involving police, courts, corrections, and the overal
admi ni stration of |aw enforcenent has been nade. These projects have enconpassed
training, education, research, and denonstration

Legi slation to strengthen and inprove | aw enforcenment throughout the Nation nust cone to
grips with the problens of organized crinme. Part C, Law Enforcement Assistance, carries
provi sions which enbrace the amendnent to S. 917, introduced by Senator Hruska on June 29,
1967, which relates to the prevention and control of organized crimne.

The President's Crine Conmi ssion report succinctly states:

Organi zed crinme is a society that seeks to operate outside the control of the American

peopl e and their Governnent. It involves thousands of criminals working within structures
as conpl ex as those of any |large corporation, subject to laws nore rigidly enforced than
those of legitimte governments. |Its actions are not inpulsive but rather the result of

intricate conspiracies, carried on over many years and ai ned at gai ning control over whole
fields of activity in order to anass huge profits.

The core of organized crinme activity is the supplying of illegal goods and services--
ganbl i ng, |oan sharking, narcotics, and other forms of vice-- to countless nunbers of
citizen custoners. But organized crinme is also extensively and deeply involved in

legitimate business and in labor unions. Here it enploys illegitinmte nethods
nonopol i zation, terrorism extortion, tax evasion-- to drive out or control |aw ul
owner ship and | eadership and to exact illegal profits fromthe public. And to carry on

its many activities secure fromgovernmental interference, organized crime corrupts public
of ficials.

The inpact of organized crinmes' activities is said, in the Crinme Commi ssion report, to
be inits--
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* * * gccunul ati on of noney not the individual transactions by which the noney is
accumul ated. MIlions of quarters in thousands of jukeboxes can provide both a strong
notive for *2120 murder and the nmeans to comrit rmurder with inmpunity. Organized crinme
exists by virtue of the power it purchases with its nmoney. The millions of dollars it can
i nvest in narcotics or use for payoff noney gives it power over the lives of thousands of
peopl e and over the quality of life in whole neighborhoods. The nillions of dollars it
can throwinto the legitinate econom c systemgives it power to nanipul ate the price of
shares on the stock market, to raise or lower the price of retail nerchandise, to
determi ne whether entire industries are union or nonunion, to nake it easier or harder for
busi nessnmen to continue in business. The purpose of organized crinme is not conpetition
with visible [egal governnent but nullification of it.

The Crime Conmi ssion reconmends, anong ot her things:

(1) Every attorney general in States where organi zed crinme exists should formin his
office a unit of attorneys and investigators to gather information and assist in
prosecution regarding this crimnal activity.

(2) Police departnments in every major city should have a special intelligence unit
solely to ferret out organized crimnal activity and to collect information regarding the
possible entry of crinmnal cartels into the area's crimnal operations.

(3) The prosecutor's office in every major city should have sufficient manpower
assigned full time to organized crinme cases.

(3) The prosecutor's office in every major city should have sufficient nmanpower
assigned full time to organize crime cases.

(4) The Departnent of Justice should give financial assistance to encourage the
devel opnent of efficient systens for regional intelligence gathering, collection, and
di ssem nation. By financial assistance and provisions of security clearance the
Depart ment shoul d al so sponsor and encourage research by the many rel evant disciplines
regardi ng the nature, devel opnent, activities, and organization of these special crinina
groups.

It is to these ends that an authorization of up to $15 mllion for control of organized
crinme is directed by providing grants of up to 75 percent of the cost of the establishnent
of State organized crine prevention councils, the recruiting and training of special
personnel, and the devel opment and di ssenination of information relating to the control of
organi zed crime. According to the sponsor of this provision, some 15 States are directly
i nvolved with the threat of organized crine.

Law enf orcement enconpasses the prevention and control of riots. Legislation to
strengthen and inprove | aw enforcenent at every |level of our national |ife would be
i ncompl ete wi thout specific provisions to prevent and control riots. Grants to assist in
the prevention and control of riots enbrace the provisions of an anendnent to S. 917
i ntroduced by Senator Hart on August 27, 1967.

The President's Crine Conmission report, in referring to this subject, stated:

The size of the threat to the community that riots offer cannot be reckoned as nerely
the sum of the individual acts of nurder, assault, arson, theft, and vandalismthat occur
during them

*2121 * * * Riots are a nmass repudi ati on of the standards of conduct citizens nust
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adhere to if society is to remain not only safe, but civilized and free.

The ghetto riots of 1964, 1965, 1966, 1967, and 1968 represent crine in its nost
aggravated form In the 1965 riot in the Watts section of Los Angel es al one, 34 persons
were killed, 930 injured, and 3,332 arrested. An estimated $40 nmillion in property was
destroyed and sonme 600 buil di ngs were damaged. In Newark, N. J., riots last year, two
policemen and 23 civilians were killed and 725 persons were injured. Through 250 cases of
arson, coupled with nunerous instances of |looting and vandalism there was an estinated
$20, 251,000 loss in property damages; 1,462 persons were arrested.

Detroit, Mch., also experienced a catastrophic riot last year in which four policenen
and 39 civilians were killed and 324 persons were injured. Sonme estimted $144 nillion
loss in property damage was incurred and 7,231 persons were arrested. |In 1967, there were
sone 80 instances of crininal disorders and riots, of which the above-cited exanples are
illustrative of the devastation resulting therefrom

An early estimate of the damage, destruction, injuries, and deaths resulting fromthe
April 1968 riots in the District of Colunbia shows: In excess of $13.3 mllion in property
loss. Deaths, 7 to 10. Arrests 6,826. Total injured, 1,120-- 52 policenmen, 19 firemnen,
10 military personnel, and 1,049 civilians. Approximately 14,000 troops were deployed in
the city. The total nunber of fires, 919.

Ri ots, regardless of the underlying causes, are war-- to which the special Arnmy troops
sent into Detroit, can testify. Local |aw enforcenent officers are not equi pped nor
trained to nmeet this new criminal crisis.

There is authorized $15 million to States and units of |ocal government to neet this new
threat to the peace and internal security of our Nation by providing grants of up to 75
percent of the cost of projects or prograns designed to prevent or control riots.

Part D of title |I nakes provisions for training, education, research and devel opnent for
t he purpose of strengthening and inmproving | aw enforcenent.

There is established, within the Departnment of Justice, a National Institute of Law
Enf orcenent and Criminal Justice under the general authority of the three-nmenber
Admi ni stration for the purpose of encouraging research and devel opnent to inmprove and
strengt hen | aw enforcenent.

Si nce 1965, the Departnent of Justice has been engaged in a nodest grant program geared
to i nprove and upgrade our |aw enforcenent system Under the Law Enforcenment Assistance
Act of 1965, the Departnent has made grants totaling approximately $19 mllion to support
nore than 330 research and pilot projects in |aw enforcenent. These projects have laid a
foundation for the research progranms to be sponsored by the National Institute of Law
Enf orcenent and Criminal Justice.

The Institute, which is authorized to establish a central research facility to create
and devel op conprehensive programs to carry out the prograns described in this section
woul d be nodel ed along the Iines of the National Institutes of Health and the Nationa
Acadeny of Sciences.

*2122 Grants of up to 100 percent may be authorized for the purposes of research
denonstration, or special projects. Part D also authorizes the Director of the Federa
Bureau of Investigation to establish and conduct training prograns at the National FB
Acadeny, and, at the request of State or |local governnental units, to assist in the
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training of State or local |aw enforcenment personnel. For the purposes of part D the sum
of $20, 111,000 is authorized, with $5,111, 000 authorized to be appropriated to the FBlI for
the exercises of its functions under this part. During the 1967 fiscal year, the FBI, at

the request of State, county, and local |aw enforcenment authorities assisted in a total of
6, 045 police training schools throughout the Nation. Approximtely 178,000 | aw enforcenent
of ficers attended these school s.

Training instructors and personnel are a crucial factor in strengthening and inproving
| aw enforcenment capability. Oten the |ocal agencies are incapable of nmeeting this need.
The FBI has traditionally supplied assistance to State and | ocal police efforts in
training. Through this legislation, the FBI will be able to expand their instructiona
facilities and thus be prepared to render broader assistance to State and | oca
gover nnent .

As a first step toward raising the status of the police, and inproving the equality of
| aw enf orcenment, higher educational standards for police should be established. Today
nost police do not have a coll ege education. A 1961 study of 300 police departnments
showed that | ess than 1 percent required any college training; and a 1964 survey of 6,200
of ficers across the Nation reveal ed that only 30 percent had taken one or nore coll ege
courses, and just 7 percent had a coll ege degree.

The President's Conmi ssion on Law Enforcenent recogni zed that the education and training
needed for effective police work can best be acquired through college work. For this
reason, it recomrended that our goal be 2 years of college for officers and that a
bachel or's degree be set as the standard for all mmjor administrative and supervisory
per sonnel

The anended bill takes a long stride toward that goal. Authorization is made up to $10
mllion for educational assistance to police and correctional personnel. This wll
provide an opportunity for policenmen and correctional personnel throughout the Nationl to
i mprove their know edge and skills, and should |ead to greater public awareness of the
policeman's task and increased respect for himand his job

The bill authorizes the Administration to establish a major program of educationa
assistance to institutions of higher education in subjects related to | aw enforcenent.

The National Crinme Commission recommended that police departments shoul d take i mediate
steps to establish mnimum degree requirenents for supervisory and executive positions,
and that the ultinmate aimof police departnments shoul d be a baccal aureate degree for
personnel with general |aw enforcenment powers.

The Conmittee bill authorizes two types of financial assistance:

For gi vabl e | oans, not to exceed $1,800 per acadenic year, to students in areas related
to |l aw enforcenent in undergraduate or graduate degree prograns; and

*2123 Tuition fees, not exceeding $200 per academ c quarter of $300 per senester, for
i nservice | aw enforcenent officers enrolled in courses in such prograns.

Coupled with the President's National Crine Conmi ssion studies, the work of the Law
Enf orcenent Assi stance Act program has provi ded val uabl e experience in formulating the
provisions of title |I. Speaking for the objectives of this title, the Attorney General
said that they are--

* * * gupported by the nost conprehensive study of crime ever undertaken in this
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country. The National Crinme Comm ssion has amassed an inval uable reservoir of fact,
experi ence and judgenent. The theory of the act is buttressed by 18 nonths grant
experience involving the expenditure of $10 mllion for research, denpbnstration, training,
and education in | aw enforcenent under the Law Enforcenent Assistance Act of 1965

Pl anned, studied, and tested, the Crinme Control Act is ready (hearings, p. 149).

TITLE I'l.-ADM SSI Bl LI TY OF CONFESSI ONS, REVI EWABI LI TY OF ADM SSI ON | N EVI DENCE
OF CONFESSI ONS | N STATE CASES, ADM SSI BILITY I N EVI DENCE OF EYEW TNESS
TESTI MONY, AND PROCEDURES FOR OBTAI NI NG WRI TS OF HABEAS CORPUS

Federal aid to the States is not enough to successfully conbat the nenace of crine.

Much nore is necessary. No matter how much noney is spent for upgrading police
departnents, for nodern equi pnment, for research and ot her purposes enconpassed in title |
crime will not be effectively abated so long as crimnals who have voluntarily confessed
their crinmes are released on nere technicalities. The traditional right of the people to
have their prosecuting attorneys place in evidence before juries the voluntary confessions
and incrimnating statements nmade by defendants sinply nmust be restored. It is the
purpose of title Il to acconplish this and other rel ated objectives.

Section 701, which includes S. 674, introduced by Senator MC ellan and others, provides
that a voluntary confession is adm ssible in evidence in any Federal crimnal prosecution
The section lists the factors and circunstances the trial judge is to consider in deciding
whet her the confession is voluntary. The trial judge is required to instruct the jury to
gi ve the confessions such weight as it feels it is entitled under all the circunstances.
The section al so assures that confessions made while the suspect is under arrest shall not
be i nadm ssible solely because of delay in bringing the defendant before a nagistrate or
conmi ssi oner, and provides that nothing therein will bar from evidence a voluntary,
spont aneous, and unsolicited confession. The term'confession' is defined and includes
self-incrimnating statenents.

The section also includes a portion of S. 1194, introduced by Senator Ervin and ot hers,
whi ch denies jurisdiction to Federal courts to reverse State cases involving adm ssions
and confessions admtted as voluntarily given where the highest court of The state has
affirmed. It also contains an amendnent offered by Senator Ervin which provides that
eyewi tness *2124 testinony is adm ssible in evidence in Federal crimnal prosecutions and
l[imts the appellate jurisdiction of Federal courts in State and Federal cases adnmitting
this testinony into evidence.

Section 702, an anendnment offered by Senator Ervin, provides that State court judgnents
regardi ng questions of law or fact shall be conclusive unless reversed by a court with
jurisdiction to review by direct appeal or certiorari, and defines the extent to which the
Federal courts can review certain State court decisions.

ADM SSI BI LI TY OF, AND REVI EWABI LITY OF, ADM SSI ON | N EVI DENCE OF CONFESSI ONS

Vol untary confessi ons have been adm ssible in evidence since the early days of our
Republic. These incul patory statenents have | ong been recogni zed as strong and convi nci ng
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evi dence-- often called the best evidence of guilt. In Mallory v. United States, 77 S.C
1356, 354 U.S. 449 (1957), the U S. Supreme Court declared inadm ssible voluntary

conf essi ons nade during a period of unnecessary delay between the tinme of arrest and the
time the suspect is taken before a committing magistrate. The case of Alston v. United
States, 348 F.2d 72 (D.C. Cir 1965), is indicative of the illogical and unrealistic court
decisions resulting fromthe application of the Mallory rule. The Honorabl e Al exander
Holtzoff, U S. district judge for the District of Colunbia, testified before the
subconmmittee as foll ows:

On the other hand, the District of Colunbia circuit takes an extrene position and
practically holds that an arrested person nmust be taken to a magistrate i nmedi ately, even
in the dead of night, subject to necessary tinme to make a record of the arrest,
fingerprinting the defendant, and similar nmechanical processes. This is illustrated by
the case of Alston v. United States, 121 U. S App.D.C. 66, 348 F.2d 72, in which the
convi ction of a self-confessed nurderer whose guilt was not in dispute, was reversed. The
facts are startling. The defendant was brought to police headquarters at 5:30 a.m He
was questioned by the police for about 5 minutes and then i medi ately confessed on the
advice of his wife who had acconmpanied himwith the police. It was held by the court of
appeal s that the arresting officers should have taken the defendant before a comitting
magi strate i medi ately and that the questioning, even for 5 nminutes, was not permssible--
the conviction was reversed. It is my understanding that the indictnent thereafter was
di smissed on the notion of the U S. attorney in view of the fact that he felt that w thout
the confession he did not have sufficient evidence to convict (hearings, pp. 260-261).

The rigid, nechanical exclusion of an otherw se voluntary and conpetent confession is a
very high price to pay for a 'constable's blunder.'

Enact ment of subsections 3501 and 3502 of section 701 is needed to offset the harnfu
effects of the Mallory case, Senator Al an Bible, chairman of the Senate Conmittee on the
District of Columbia, was especially critical and di smayed by the effect of that case on
the crime rate in critical and dismayed by the effect of that case on the crine rate in
*2125 Washington, D.C. Senator Bible explained that the decision in Mallory v. United
States, 77 S.&t. 1356, 354 U.S. 449 (1957), was one of several factors influencing the
increased crine rate in Washington, D.C. Studies and statistics in the District of
Col unbi a indicate that serious crinmes in the District have increased 72 percent in 16
years. Since 1950, police clearance rates for the proportion of cases solved in the
serious crine area declined from48 1/2 to 26.3 percent. Despite the trenmendous increase
incrime in the District, the nunber of felony convictions has decreased narkedly. The 72
percent increase in crine was acconpani ed by a 39 percent decrease in felony convictions.
The decline in felony convictions has been acconpanied by an increase in the nunber of
guilty pleas to | esser offenses. From 1950 to 1960, these 'conpronise' pleas increased
from 21 percent of the defendants to 38 percent of the defendants. It is his viewthat
the Mallory decision contributed to these disturbing statistics. He continued:

These statistics clearly point out, it seens to nme, that something is drastically wong
with our systemof crimnal justice. Wat is causing the drastic decline in felony
prosecutions as well as the growing increase in pleas of guilty to | esser of fenses may be,
agai n repeating, conjectural, and dependi ng upon the person to whomyou are talking, but
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in ny opinion, the Mallory decision and other rights granted to defendants by the courts
have contributed to it.

It seens to me we have becone obsessed with uncovering new rights and safeguards for the
crimnal to such a degree that we have unbal anced the scales of justice, and find
ourselves in the unenviable position of |osing control of the crime and violence that are
running ranmpant in our cities, * * * | think it is significant to note that the
President's Commi ssion on Crinme in the District of Colunbia, in its report dated Decenber
15, 1966, al so supported a change in postarrest procedures, in order to afford the police
of ficers the opportunity to question suspects. | amindeed gratified that the Conm ssion
inits long and conscientious study of crinme in the District, concluded that such a change
i s considered necessary (hearings, pp. 132-133).

Judge Holtzoff was equally critical of Mallory and its harnful effects. He testified:

In nmy hunble judgnent, * * * (the Mallory rule) was one of the contributing causes to
the difficulty in enforcing the crimnal law and in the increasing rate of crine.
Washi ngt on has becone a crine-ridden city. The grapevine of the underworld travels fast,
and menbers of the underworld, while not familiar with the intricacies of the |aw, know
t he general tendencies, and the result is that they becone bolder, feeling that there wll
be some technicality or other which will save them from puni shrment.

We get fewer pleas of guilty than we ever did before, because experienced and
sophisticated crininals feel that, well, they will take a chance. The chances are very
great that eventually, if they are found guilty, the conviction my be reversed.

*2126 Not only have we had a diminution in the percentage of pleas of guilty, but trials
t ake | onger, because instead of concentrating on the real issue of the case-- nanely, did
t he defendant comit the crinme, that is what we should be trying-- we have to try a great
many tangential issues, such as did the policeman take his prisoner pronptly enough to a
magi strate? Should he have questioned hin? Should he have searched hin? And nore tine
is devoted to these tangential issues than to the real issue that has to be tried.

The question of guilt or innocence becones relegated to the background, because in many
of these instances guilt isn't seriously indispute. The only natters that are tried
nowadays are these side issues. And | nust say that sonetines | feel, when | amtrying a
crimnal case, as though | amin a topsy-turvy world-- | amnot trying the accused, | am
trying the policeman-- did he break any rul e?

In view of these considerations and in the interest of public safety and the |aw
enforcenent, legislation such as is enbodied in S. 674 is highly desirable and | hope that
it will be enacted (hearings, p. 261).

Judge Holtzoff sees no constitutional bar to congressional abrogation of the Mallory
rule. He told the subconmittee:

* * * This doctrine was predi cated not on any constitutional principle, but nerely is a
procedural matter as a sanction or a nmeans of enforcing rule 5 of the Federal Rules of
Crimnal Procedure, which requires an arrested person to be brought before a conmitting
magi strate w t hout unnecessary delay. Since this rule is not based on any constitutiona
principle, it can be changed by |egislation (hearings p. 260).

Attorney General Lynch of the State of California affirms the above by stating:

One portion of the bill will elimnate the rule of McNabb v. United States, 63 S. .
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608, 318 U.S. 332 (1943), and Mallory v. United States, 77 S.C. 1356, 354 U. S. 449
(1957). These cases held that failure of the police to observe the Federal statutes and
rules requiring that an arrested person be brought before a commtting magi strate w thout
unnecessary delay bars the adm ssion in Federal prosecutions of any confession nmade after
arrest and before arraignment. Eradication of this rule seenms to ne |ong overdue and
badly needed. \While perhaps sone incentive should be given Federal officers to obey the
pronpt -arrai gnment statutes, the exclusion of confessions obtained in violation thereof is
too high a price for society to pay for this type of 'constable's blunder.' Since the
McNabb- Mal lory rule was fornul ated in the exercise of the Suprene Court's supervisory
powers over |ower Federal courts, and has never been considered a constitutiona

requi site, no constitutional obstacle is inposed in the way of its |legislative repea
(hearings, p. 925).

*2127 Enactnent of the provisions of subsections 3501 and 3502 woul d assi gn proper
weight to the Mallory rule. Delay in bringing a suspect before a conmitting nmagistrate
woul d be a factor to consider in determining the issue of voluntariness, but it would not
be the sole criterion to be considered operating to automatically exclude an ot herwi se
conpet ent conf ession

The case of Escobedo v. Illinois, 84 S.&t. 1758, 378 U S. 478 (1964), set the stage for
anot her nost disastrous blow to the cause of |law enforcenment in this country. [FN2] This
case, along with others, forned the basis for the decision in Mranda v. Arizona, 86 S. C
1602, 384 U.S. 436 (1966). In Mranda, the Suprene Court held that an otherw se voluntary
confession made after the suspect was taken into police custody could not be used in
evi dence unl ess a fourfold warning had been given prior to any questioning. The mgjority
opinion in this respect reads:

Prior to any questioning, the person nmust be warned that he has a right to remain
silent, that any statenent he does nake nay be used as evi dence against him and that he
has a right to the presence of an attorney, either retained or appointed. The defendant
may wai ve effectuation of these rights, provided the waiver is made voluntarily,
knowi ngly, and intelligently. |If, however, he indicates in any manner and at any stage of
the process that he wishes to consult with an attorney before speaking, there can be no
guestioning. Likewise, if the individual is alone and indicates in any manner that he does
not wish to be interrogated, the police may not question him The nere fact that he may
have answered sone questions or volunteered sone statenments on his own does not deprive
himof the right to refrain fromanswering any further inquiries until he has consulted
with an attorney and thereafter consents to be questioned (384 U S. at 444).

After considering the testinmony of many w tnesses, and statenents and letters of nany
other interested parties, the conmittee found that there is a need for legislation to
of fset the harnful effects of the Court decisions nentioned above. These decisions have
resulted in the release of crinminals whose guilt is virtually beyond question. This has
had a denoralizing effect on | awenforcenent officials whose efforts to investigate crines
and interrogate suspects have been stynied by the technical roadbl ocks thrown up wby the
Court. The general public is becoming frightened and angered by the many reports of
depraved crimnals being released to roamthe streets in search of other victins. For
exanpl e, the infanmous Mallory was convicted on another rape charge shortly after his first
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rape conviction was reversed by the Suprene Court.

The Honorabl e John Stennis, a U S. Senator fromthe State of M ssissippi, stated in
subcommi ttee hearings that recent Supreme Court *2128 decisions dealing with interrogation
procedures have denoralized policenan and threatened to |l essen their effectiveness in
conbating crime. He feels that a change fromthe approach of the Mranda case is
essential and significant in the fight against crime. The Mranda rule goes to the very
heart of the investigative process-- custodial interrogation. |If Mranda is not
chal l enged, its harnful effect will gain nonentum when the | ower Federal courts begin
expanding its doctrine and result in many extended interpretations of the case.

The Honorabl e Al exander Holtzoff, U S. district judge for the District of Colunbia, also
di scussed the harnful effects of Mranda. He said the case would result in reducing the
use of voluntary confessions in a very |arge percentage of cases. This hinders the quick
and efficient enforcement of the crininal |aw

Qui nn Tamm executive director of the International Association of Chiefs of Police,
agreed that the Mranda case will materially reduce the number of confessions from
def endant s.

Statistical evidence further indicates the harnful effects of the Mranda decision
During the subcommittee hearings, Arlen Specter, district attorney of the Cty of
Phi | adel phia, revealed a study on the effects of Mranda conducted by his office. The
results indicated that prior to the Escobedo case 90 percent of the suspects would nake a
statenent, often not incrimnating on their face, but valuable in investigating the crine.
After Escobedo, only 80 percent would give statements. After the second circuit Russo
case, only 68 percent of suspects would give statements. Then cane the Mranda case in
June 1966. For a period after Mranda, out of 5,220 suspects arrested for serious crinmes,
3,095 refused to give a statenent. This is a percentage of only 41 percent who would give
statements, a decrease of 49 percent since Escobedo. These statistics are inclined to
become nore alarnming as nore criminals become nore familiar with Mranda

Aaron Koota, district attorney for Kings County, N. Y., conducted a sinilar survey,
indicating that prior to Mranda, approxinmately 10 percent of the suspects involved in
serious crimes refused to nake statenents or confessions to police. After Mranda, 41
percent refused to nmake statenments or confessions. Specifically, between June and
Sept ember of 1966, M. Koota revealed that 130 of 316 suspects refused to nmake any
staterment at all. In only 30 of these 130 cases did M. Koota have sufficient evidence to
prosecute apart fromthe confession. M. Koota was unequivocal in stating that
confessions are hel pful in securing convictions.

Charles E. Mwylan, Jr., State's attorney for the city of Baltinore, MI., reports nore
di sturbing statistics. M. Mylan said:

* * * (We used to get * * * (confessions) in 20 to 25 percent of our cases, and now we
are getting * * * (them) in 2 percent of our cases. The confession as a | aw enforcenent
i nstrument has been virtually elimnmnated (hearings, p. 622).

M. Myl an noted that the Mranda case has encouraged crimnals, discouraged the police,
and di sappoi nted the public that depends on the courts for protection

*2129 Frank S. Hogan, New York County district attorney, reported simlar findings. 1In
the 6 nonths prior to the Mranda case, 49 percent of the nonhom cide fel ony defendants in
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New York County made incrinminating statements. |In the 6 nonths after the decision, only
15 percent of the defendants gave incriminating statements. M. Hogan characterized it as
bei ng nost harnful to efforts to convict crimnals who roamour streets and assault our
citizens.

Sone who defend the Mranda rule rely on a survey conducted by New York Judge Nathan
Sobel [FN3] to buttress their position. Judge Sobel concluded that confessions are not
really vital to prosecution, since his survey indicates that confessions constitute part
of the evidence in less than 10 percent of all indictments. The follow ng portion froma
letter by Mles F. McDonald, Justice of the Suprene Court of the State of New York, |ays
t he Sobel survey to rest. After stating that confessions are by far the nost reliable
evidence in crimnal cases, Justice MDonald wites:

After the decision in Escobedo and M randa, any objections to the confession based upon
ei ther of these decisions, were sinmlarly to be determined in the course of * * *
(pretrial hearing). The district attorney of this county adopted the practice of serving
the required notice upon the defendant at the tine the case was assigned to a trial part--
usually 2 weeks to a nmonth in advance of the trial. Al that was required of the
def endant was that he serve a notice on the district attorney that he desired a hearing
with respect to the issue of voluntariness of the alleged confession.

Judge Sobel, in the conputation, used as the basis for his estimates only the cases in
which the district attorney served a notice that he intended to use the confession at the
time of the trial. He failed to realize that prior to this time all of these cases had at

| east two prelimnary conferences before the court for the purpose of disposing of the
case by a plea to a | esser degree of the crine. M experience during these pretria

di scussions (I sit in a pretrial part a great percentage of the time) has been that
approxi mately 40 percent of all indictnents filed result in a disposition in the pretria
part. Fromny experience in these parts, | have ascertained that at |east 75 or 80 percent
of the cases disposed of in the pretrial parts were cases in which there was a confession
by the defendant; and by far in the greatest percentage of the confession cases, the
defendant was willing to plead to a | esser degree. The greatest mpjority of the cases, in
whi ch conf essi ons had been obtai ned, were di sposed of by a plea of guilty before the case
reached the stage of being noticed for trial, and for that reason Judge Sobel's figures
have no validity regarding the inportance of the confessions, and he has elininated a

| arge nunber of cases in which the defendants had confessed *2130 and al ready pl eaded
guilty before the necessity for the service of the notice upon the defendant ever arose.

| pointed this out to Judge Sobel but as far as | have been able to ascertain he has
never rechecked his figures or conducted any further survey, either to validate the
existing figures or to disprove nmy assertion with respect thereto.

In I'ike manner, M. Tamm di scounted another survey indicating that Mranda woul d have no
significant effect on law enforcement. M. Tammhad this to say about the survey
(hearings, pp. 341-352) prepared by E. J. Younger, district attorney of Los Angeles:

* * * |f | recall it correctly, intrying to recall it to ny mnd, | think that the
district attorney stated that it was not necessary for |aw enforcenment agencies to have
confessions, that their survey indicated that confessions were not necessary in the
prosecution of the cases, and ny reaction to this is very sinple. This was nade 3 weeks

© 2006 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.



Westlaw:

S. REP. 90-1097 Page 17
S. REP. 90-1097, S. Rep. No. 1097, 90TH Cong., 2ND Sess. 1968,
1968 U.S.C.C. A N 2112, 1968 W. 4956 (Leg.Hist.)

(Cte as: 1968 U.S.C.C A N 2112)

after the Mranda decision. It is based on an extrenely limted nunber of cases, and
think it is premature.

I mght nention that ny association at the sane tinme did a survey of the najor cities to
find out just exactly what effect the Mranda deci sion was having upon | aw enforcenent in
this country, and our findings were so one-sided in favor of the police that we deci ded
not to publish it, because we felt it was premature, and | don't think this is an
obj ective approach to the whol e probl em

We are now doing a survey sonewhat nationwi de in conjunction with a university, as we
are getting sonme amazi ng answers again as to the effect that the Mranda decision has had
on law enforcenment. But until we have finished, we are not going to say. But we did do a
survey that we conpleted at the sane tinme as the district attorney in Los Angeles, and

just think this was premature. | don't think the results would have been concl usi ve,
al though as | say, there was a great deal of discussion on cases being |ost (hearings, pp
340- 341) .

M. Younger hinself recognizes certain limtations in his report and qualifies his
findings with these forthright reservations:

However, | must state, as | did before, that we are not prepared to say that these
deci si ons have not inpaired the efficiency of |aw enforcenent in areas which are at this
nonment not subject to accurate neasurenment (hearings, p. 341).

These deci sions have not made it inpossible for [aw enforcenment to successfully protect
lives and property, but, presumably, have nmade it nore difficult for the police to
ascertain the truth by curtailing their use of the inportant investigative device of
proper and reasonabl e interrogation of suspects. These decisions can be harnful to | aw
enforcenent in a way that cannot be neasured by preventing a confession at the first
confrontati on between suspect and policeman and depriving the officer of *2131 information
necessary to nake an arrest. However, arrests in Los Angeles County continue to increase
at a consistent and predictable rate (hearings, pp. 343-344).

It should be noted that since neither of these two surveys attenpted a correlation with
pre- Escobedo cases wherein confessions or adnissions were obtained, it cannot be
det ermi ned what effect these decisions are having upon the police departnent's efforts in
solving crines. W only obtain those requests for conplaints wherein the police officers
are satisfied that they have sufficient evidence to establish the corpus and sufficient
connecting evidence regarding the particular suspect. W cannot tell fromthis present
survey how nmany cases we are not ever seeing fromthe police agencies (hearings, p. 345).

Aletter fromH R Mrton, chief of police of the city of Fresno, Calif., is typical of
those letters received by the subcommittee explaining the plight of |aw enforcenment
officials. Chief Mrton wites:

It appears to be well established that the Escobedo and M randa decisions have had a
deci dedly adverse effect upon | aw enforcenent. Examining the fact that the | aw enforcenent
of ficers are not thoroughly schooled in constitutional [aw, may shed sone |light on the
situation. Contributing to the overall problem however, is the difficulty with which
| ower courts apply the Escobedo and M randa principles. In nmany instances they are
arriving at decisions which are poles apart under very similar circunstances.

The nunber of convictions and guilty pleas have declined drastically since the
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pre- Escobedo days of 1963. This is in spite of the fact that felony arrests have
i ncreased 75 percent since 1963. The following table is included for reference:

TABULAR OR GRAPHI C MATERI AL SET FORTH AT THI'S PO NT IS NOT DI SPLAYABLE
Fi gures such as those shown nmake a travesty of the efforts of dedicated | aw enforcenent

officers. In previous years and through 1963, there had been a gradual increase in the
nunber of felony arrests and the percentage of those arrests which ternmnated in a
conviction or plea of guilty. The trend, which | attributed to better police nethods,

was drastically reversed after Escobedo and the California decision in Dorado.

Fresno county court records show that the fiscal year 1965-66 experienced a new high in
t he nunber of felony cases in which crimnal informations were filed. 1In spite of this
new hi gh, *2132 the percentage of guilty pleas as conpared to conplaints filed, dropped to
a new | ow. The percentage drop in guilty pleas amunts to 24 percent since the
pre- Escobedo and pre-Mranda era. One of the nost disturbing facts, however, is that for
the first 6 nonths after the 1966 M randa decision, dismssals before trial are already
hi gher than for the entire preceding year

It nay appear rather trite to reiterate that the Suprenme Court has contributed
i measurably to the above facts, but | amconpelled to do so. Advancenents in training
police personnel and the utilization of nore science in crine detection nethods are no
doubt partial solutions to the mounting crine toll, but they certainly are not the
conpl ete answer. There are too many crinmes in which no physical evidence of value may be
found and well-trained investigators are definitely thwarted when they nust tell a suspect
that he has a right to say nothing to them

I hope that the above conments may be of value to you and w sh you success in your
attenpt to remedy this situation. Certainly, as the dissenting opinion in Mranda
expressed, no other country in the world has ever had such restrictions nor are such
restrictions founded on a constitutional basis (hearings, pp. 695-696).

The conmittee is convinced fromthe mass of evidence heard by the subcomm ttee nuch of
which is printed in the transcript of hearings, that the rigid and inflexible requirenments
of the majority opinion in the Mranda case are unreasonable, unrealistic, and extrenely
harnful to | aw enforcenent. Instance after instance are docunented in the transcript where
the nost vicious crimnals have gone unpuni shed, even though they had voluntarily
confessed their guilt. The transcript and subcomrittee files contain testinony and
statenments fromdistrict attorneys, police chiefs, and other |aw enforcenent officers in
cities and towns all over the country, denonstrating beyond doubt the devastating effect
upon the rights of society of the Mranda decision. The unsoundness of the majority
opi nion was forcefully shown by the four dissenting justices, who also predicted the dire
consequences of overruling what theretofore had been the I aw of the Iand, confirned in
1896 in Wlson v. U S . 16 S C. 895 162 U S 613, and in 1912 in Powers v. U S.. 32
S.&. 281, 223 U.S. 303, and in other nore recent Suprene Court deci sions.

The Suprene Court itself suggests that Congress is free to enact legislation in this
field. The Court's invitation for Congress to act could stemfroma w despread notion
that Congress is better able to cope with the problem of confessions than is the Court.
Senator Bible, in testifying before the subcomittee, observed that experience has taught
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that Court decisions are to inexact to deal with postarrest problens. The Honorable J.
Edward Lumbard, Chief Judge of the U S. Court of Appeals for the Second Circuit agrees.
He states:

In nmy opinion, it is nost inportant that the Congress should take sone action in the
i nportant areas | have discussed. The *2133 |l egislative process pernits a wi de variety of
views to be screened and testinony can be taken fromthose who know the facts and those
who bear the responsibility for |aw enforcenent.

The legislative process is far better calculated to set standards and rules by statute
than is the process of announcing principles through court decision in particular cases
where the facts are linmted. The legislative process is better adapted to seeing the
situation in all its aspects and establishing a system and rul es which can govern a
mul titude of different cases.

Judges sel dom have before themall those who are the best informed regarding practica
problenms and the difficulties in living with any proposed change in the law. Judges
usual ly are advised only by the parties in the case; the parties want to win the case and
do not always care about general principles of w der application

As | said before, it is because the Congress and the |l egislatures of the States have
taken so little action in the field of crimnal justice that the courts have nore and nore
chosen to lay down rules which have the force of law until changed, and which all too
frequently cone to us in the formof new constitutional principles which then can be
nodi fied only by constitutional amendment (hearings, p. 184).

M. Specter expresses a sinmilar view He pointed out that the subconmittee hearings
made it possible for Congress to examine all the facets of human experience that nust be
taken into account in solving the problens of confessions. The courts, in considering
only the limted facts and i ssues of each particul ar case do not have the opportunity to
evaluate all these factors. Passage of this bill with all of its |legislative history--
the record of the subcommittee hearings and all of the underlying social policies bearing
on this issue and taken into account by Congress-- will furnish an excellent record that
wi Il hopefully nmake an inpression on sonme of the Supreme Court Justices.

In comenting upon the Court's encouragenent to the Congress to legislate in this area,
Attorney General Thomas C. Lynch, of the State of California, wote:

It seens to me that the Court has inplicitly acknow edged that Congress, with its vastly
superior fact-gathering powers, is in a nuch better position than the Court to fornulate
standards nost likely to result in a correct determ nation, in a given case, of the issue
of voluntariness of a confessions. The bill under consideration sets out factors bearing
on the voluntariness of confessions. |If findings of fact are nade by Congress that
denonstrate the rel evance and i nportance of these factors, and their superiority over the
rules laid down in Mranda, it would seemthat the Court would have little choice but to
defer to the expert judgment of Congress. Accordingly, | consider the bill constitutiona
and am happy to give it nmy full support (hearings, p. 925).

More than one of the w tnesses expressed the opinion that subsections 3501 and 3502
represent a sensible and workabl e approach to the problem *2134 of confessions. Senator
Stennis comrented that the approach taken in the bill is fair and reasonable, as the
adnmi ssibility of a confession should depend on its voluntariness. The Judge and jury are
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in a much better position to deternmine the truthful ness of a testinony regarding the
confession than is an appellate court froma cold record. Senator Frank J. Lausche points
out that subsections 3501 and 3502 reflect the historical rule governing adnissibility of
a conf ession.

One of the nost damagi ng aspects of the Mranda decision is its apparent holding that,
absent wai ver, no suspect can be interrogated at all without the benefit of counsel. It
is widely known that counsel will advise the suspect to nake no statement at all. The
police are virtually hanstrung. This is nuch nore serious than the barring from evi dence
of a confession-- the suspect may refuse to nmake any statenent whatever.

Hearings before the subcommittee revealed further defects in the Mranda reasoning. M.
Specter pointed out that the so-called third-degree nmethods deplored by the Supreme Court
and cited as a basis for their opinion in Mranda is not a correct portrayal of what
actually goes on in police stations across the country. Wile there are isolated cases of
police using coercive tactics, this is the exception rather than the rule. M. Tamm
agrees, stating that while these coersive practices nmight have been approved 30 years ago,
they have no place in nodern police techniques. The committee is convinced that the Court
overreacted to defense claims that police brutality is w despread.

The severest and perhaps the nost el oquent critics of the majority opinion in Mranda
were the four dissenting Justices, Justices dark, Harlan, Stewart, and Wite.

Justice Cark pointed out that under the nmajority opinion not only the incrimnating
statenment but the fruits thereof also would be excluded fromthe jury trying the issue of
the guilt or innocence of the accused. For instance, if the statenent |ed the police
officers to the weapon which injured or killed the victimof the crinme, the weapon, too,
al t hough denonstrating the truth of the statenment, would have to be excluded. Justice
Clark states:

The Court further holds that failure to follow the new procedures requires inexorably
t he exclusion of any statement of the accused, as well as the fruits thereof. Such a
strict constitutional specific inserted at the nerve center of crine detection my wel
kill the patient.

Thi s deci sion was an abrupt departure from precedent extendi ng back at |east to the
earliest days of the Republic. Up to the tine of the rendition of this 5-to-4 opinion
the "totality of circunstances' had been the test in our State and Federal courts in
determining the admissibility of incrimnating statements and evi dence derived by | eads
therefrom Custodial interrogation had al ways been recogni zed as 'undoubtedly an
essential tool in effective |aw enforcenent ' (Hayes v. Washington, 83 S.Ct. 1336, 373
U.S. 503, 515 (1963)).

M. Justice Clark said the najority was 'in one full sweep changing the traditiona
rules of custodial interrogation which this Court has for *2135 so |ong recogni zed as a
justifiable and proper tool in balancing individual rights against the rights of society.'

Justice Harlan, joined by Justices Stewart and White, said:

| believe the decision of the Court represents poor constitutional |law and entails
har nful consequences for the country at |arge.

How serious these consequences nay prove to be only tine can tell.

* * * To incorporate this notion into the Constitution requires a strained reading of
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hi story and precedent.

M. Justice Harlan pointed out that the linmtations inmposed by the majority 'were
rejected by necessary inplication in case after case, the right to warni ngs havi ng been
explicitly rebuffed in this Court nmany years ago (Powers v. United States, 32 S.Ct. 281
223 U.S. 303; Wlson v. United States, 16 S.&t. 895, 162 U S. 613).'

Mor eover, the dire effects upon | aw enforcenent, which were devel oped by the
subcomi ttee hearings, as herei nbefore shown, were prophesied by the dissenting Justices.
Justice Harlan said:

There can be little doubt that the Court's new code woul d markedly decrease the nunber
of convictions. To warn the suspect that he may remain silent and remind himthat his
confession nay be used in court are mnor obstructions. To require also an express waiver
by the suspect and an end to questioni ng whenever he demurs nust heavily handi cap
qguestioning. And to suggest or provide counsel for the suspect sinply invites the end of
interrogation. How nuch harmthis decision will inflict on | aw enforcenent cannot fairly
be predicted with accuracy. * * * We do know that some crimes cannot be sol ved without
confessions, that anple expert testinobny attests to their inportance in crine control, and
that the Court is taking a real risk with society's welfare in inposing its new regi me on
the country. The social costs of crime are too great to call the new rules anything but a
hazar dous experinentation

Citing the oft-quoted | anguage of M. Justice Cardozo-- 'Justice, though due to the
accused, is due to the accuser also. The concept of fairness nust not be strained unti

it is narrowed to a filament. W are to keep the balance true'-- M. Justice Harlan
severely criticized the majority ruling and pointed out 'it would probably be shared by
few ' Specifically, he said:

One is entitled to feel astonished that the Constitution can be read to produce this
result. * * * The resulting confession, and the responsi ble course of police practice
they represent, are to be sacrificed to the Court's own fine-spun conception of fairness
which | seriously doubt is shared by many thinking citizens in this country. In this case
new restrictions on police questioning have been opposed by the United States and in an
am cus brief signed by 27 States and Commonweal th, not including the three other States
who are parties. No State in the country has urged this Court to inpose the newy
announced rul es, nor has any State chosen to go nearly so far on its owmn. (The reference
to "the three other States' arises out of the fact that the decision disposed *2136 of
three State court cases and one Federal court case. Justice Thurgood Marshall, who was the
Solicitor Ceneral of the United States, urged affirmance of the Federal court conviction.)

The Conmittee feels that it should be borne in mind that the Mranda nmajority opinion
upset what had been the law in practically every State and in all Federal circuits. It
nullified four trials by jury (one of five cases heard together was | ater disposed of by a
hol di ng that the newly announced restrictions should not be applied retroactively).

M. Justice Wiite's dissent, concurred in by Justice's Harland and Stewart, goi ng back
to the earliest cases in the Supreme Court, denonstrates beyond question that the | aw
prior to the Mranda decision was that warnings as to constitutional rights were not
required by the Constitution, and that the sole test of admissibility should be "totality
of circunmstances' as bearing on voluntariness.
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M. Justice White, as had Justice Harlan, in dissenting, predicted the majority
opinion's extrenely harnful effects on society's rights which is so convincingly shown by
evi dence adduced by the subcomittee hearings. Justice Wite said:

Until today, 'the adnmi ssions or confessions of the prisoner, when voluntarily and freely
made, have al ways ranked high in the scale of incrimnating evidence.' Brown v. Wl ker
16 S.Ct. 644, 161 U. S. 591; see also Hopt v. Uah, 4 S &. 202, 110 U. S. 574, 584-585.
Particul arly when corroborated as where the police have confirmed the accused' s disclosure
of the hiding place of inplements or fruits of the crine, such confessions have the
hi ghest reliability and significantly contribute to the certitude with which we nay
believe the accused is guilty. * * * There is, in ny view, every reason to believe that a
good many crim nal defendants, who ot herw se woul d have been convicted on what this Court

has previously thought to be the nost satisfactory kind of evidence, will not, under this
new version of the fifth anmendment, either not be tried at all or acquitted if the State's
evi dence, minus the confession, is put to the test of litigation. 1| have no desire

what soever to share the responsibility for any such inpact on the present crinmna
proceeds. |In sone unknown nunber of cases the Court's rule will return a killer, a rapist
or other crimnal to the streets and to the environnent which produced him to repeat his
crime whenever it pleases him As a consequence, there will not be a gain, but a loss, in

hurman dignity.

The Conmittee is of the viewthat it sinply nmakes no sense to exclude froma jury what
has traditionally been considered the very highest type of evidence, and the nost
convi ncing evidence of guilt, that is, a voluntary confession or incrimnating statenment
by the accused. This viewis borne out by common experience and general acceptation, and
by al nbst 200 years of precedent in the courts of this country.

The Conmittee also feels that the majority opinion not only runs counter to practically
all the precedent in the State and Federal courts, but that it nisconstrues the
Constitution. The Committee alines itself whol eheartedly with the view expressed by the
di ssenting Justices and with *2137 what it feels are the views of the vast majority of
judges, lawyers, and plain citizens of our country who are so obviously aroused at the
unrealistic opinions such as the Mranda decision which are having the effect of daily
rel easi ng upon the public vicious criminals who have voluntarily confessed their guilt.

Consequently, the conmittee feels that Congress, through its power to prescribe rules of
evi dence in Federal courts, should respond to the majority opinion's invitation to
Congress, wherein the Court says:

It is inmpossible for us to foresee the potential alternatives for protecting the
privilege which mght be devised by Congress or the States in the exercise of their
creative rul e-making capacities. Therefore we cannot say that the Constitution necessarily
requi res adherence to any particular solution for the inherent conpul sions of the
interrogation process as it is presently conducted. Qur decision in no way creates a
constitutional straitjacket which will handicap sound effects at reform nor is it
i ntended to have this effect. W encourage Congress and the States to continue their
| audabl e search for increasingly effective ways of protecting the rights of the individua
while pronoting efficient enforcenent of our crimnal laws (Mranda v. Arizona, 86 S.C
1602, 384 U S. at 467).
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The conmittee is of the view that the I egislation proposed in section 701 of title II
woul d be an effective way of protecting the rights of the individual and woul d pronote
ef ficient enforcenent of our crimnal laws. By the express provisions of the proposed
| egislation the trial judge nust take into consideration all the surrounding circunstances
in determning the i ssue of voluntariness, including specifically enunerated factors which
historically enter into such a determination. \Wether or not the arrested person was
informed of or knew his rights before questioning is but one of the factors. There is the
added safeguard that the jury nust be instructed to give the confession or statenent the
wei ght that they feel it warrants under all the circunstances. The committee feels that
society is entitled to the use of confessions and incrimninating statements which are
adnmitted only after passing the tests of both court and jury under the above-described
saf equards. The conmittee also feels that a civilized society could not be nore fair to
persons accused of crinme, as the constitutional rights of defendants in crininal cases
woul d be fully protected and respected by the safeguards in this proposed |egislation

The conmittee is aware that a few have expressed the view that |egislation by Congress
restoring the voluntariness test to the admissibility of confessions and incrimnating
statenents woul d be decl ared unconstitutional, on the ground that the provisions do not
neasure up to the rigid standards set forth in the majority opinion in Mranda. The
Conmittee, however, is aware also that the overwhel mi ng weight of the testinony adduced by
t he subconmittee supported the passage of these provisions of the bill, and that the vast
majority of the w tnesses expressed no doubt as to the constitutionality of the
| egislation. The cormittee is also aware that the opinions of the four dissenting Justices
clearly indicate that neither of them would consider these provisions unconstitutional
Justice Harlan, *2138 it will be recalled, said the majority opinion 'represents poor
constitutional law,' and that 'it would be shared by few.'

The conmittee feels that it is obvious fromthe opinion of Justice Harlan and ot her
di ssenting Justices (excerpts fromwhich are heretofore quoted in this report) that the
overwhel mi ng wei ght of judicial opinion in this country is that the voluntariness test
does not offend the Constitution or deprive a defendant of any constitutional right. No
one can predict with any assurance what the Suprenme Court might at sonme future date decide
if these provisions are enacted. The committee has concluded that this approach to the
bal ancing of the rights of society and the rights of the individual served us well over
the years, that it is constitutional and that Congress should adopt it. After all, the
M randa decision itself was by a bare majority of one, and with increasing frequency the
Suprenme Court has reversed itself. The conmittee feels that by the tine the issue of
constitutionality would reach the Suprene Court, the probability rather is that this
| egi sl ati on woul d be uphel d.

FEDERAL APPELLATE REVI EW OF FI NAL STATE COURT DECI SI ONS ADM TTI NG VOLUNTARY
CONFESSI ONS

The need for a revision of the Mranda deci si on has been well docunented in the

precedi ng section of this report. The comrttee feels that passage of subsection 3502 is
necessary to bring about a conplete judicial restoration of the sound rule which all ows
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the admissibility of a confession of an accused into evidence if it is voluntarily made.

That portion of title Il which adds section 3502 to chapter 223 of title 18 of the
United States Code, linmits the power of the Federal courts to review a State court's
admi ssion into evidence of a voluntary confession and is designed to foster State and
Federal cooperation in the orderly and efficient enforcenment of crimnal |aws of the
several States.

In recent years, the Federal judiciary, following the |eadership of the U S. Suprene
Court, his usurped and infringed upon the soverign powers of the States in the
administration of their crimnal laws. The Federal judiciary has practically rewitten
the crimnal procedures of the States basing their interference upon the Bill of Rights,
whi ch was intended to be applicable only to the Federal Government. Wile recognizing
that some issues raised in State cases do present Federal questions, the committee feels
that there are other |egal questions heretofore deened revi ewabl e as a Federal question
that should be finally decided on the State level, free from Federal interference. One of
these questions is whether, as a factual matter, a confession was voluntarily given. This
is a question of fact-- not one of law- and should be decided on the trial level. The
decision of the trial judge on the question of voluntariness is reviewable by the
respective State appellate courts and is generally affirmed if it is supported by
substantial evidence. At this stage of the proceedi ng, exercise of jurisdiction by
Federal courts is disruptive and tends to dilute the State's enforcenent of its crimna
laws. To counteract this disruptive practice, title Il limts Federal jurisdiction to
review a State court's final decision as to voluntariness of a confession as foll ows:

Nei t her the Supreme Court nor any inferior court ordai ned and established by Congress
under article Il of the Constitution of *2139 the United States shall have jurisdiction to
review or to reverse, vacate, nodify, or disturb in any way, a ruling of any trial court
of any State in any crimnal prosecution admtting in evidence as voluntarily nmade an
admi ssion or confession of an accused if such ruling has been affirned or otherw se upheld
by the highest court of the State having appellate jurisdiction of the cause.

Section 2 of article Ill of the Constitution of the United States provides in part, as
fol |l ows:

* * * The judicial power of the United States, shall be in one Suprenme Court, and in
such inferior courts as the Congress may fromtine to tine ordain and establish. * * *
(T)he Supreme Court shall have appellate jurisdiction, both as to law and fact, with such
exceptions, and under such regul ati ons as the Congress shall make. This provision vests in
the Congress the authority to deny Federal appellate jurisdiction regarding the question
of voluntariness of confessions in crimnal cases brought by the various States. (Ex
parte MCardle, 73 U S. (6 Wall.) 318 (1868); 74 U. S. (7 wall.) 508 (1869).)

ADM SSI BI LI TY OF EYE-W TNESS TESTI MONY

The use of eyewitness testinony in the trial of crimnal cases is an essentia
prosecutorial tool. The recent case of United States v. Wade, 87 S.Ct. 1926, 388 U.S. 218
(1967), struck a harnful blow at the nationw de effort to control crinme. The Court held
that an in-court identification of the suspect by an eyewitness is inadm ssible unless the
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prosecution can show that the identification is independent of any prior identification by
the witness while the suspect was in custody, and while his court appointed | awer was
neither notified nor present. It is incredible that a victimis not permtted to identify
his assailant in court. The sane is true of eyew tnesses who saw the victimassailed or
nmurdered. The fact that eyew tness m ght on sone occasion prior to trial have identified
t he accused, without a |lawer for the accused being present, cannot in reason, |aw, or
conmonsense justify such a disastrous rule of evidence. Nothing in the Constitution
warrants it. To counter this harnful effect, the conmittee adopted that portion of title
Il providing that eyewitness testinobny is admissible in criminal prosecutions brought in
the Federal courts and that portion of title Il that denies the Federal courts the power
to reviewthe final State court and Federal trial court decisions declaring eyew tness
testinmony to be admi ssible.

CONSTI TUTI ONALI TY OF LEG SLATION TO LIMT THE JURI SDI CTlI ON OF THE FEDERAL
CAURTS

At the beginning of the 90th Congress, Senator Ervin introduced S. 1194. to reverse the
M randa decision by regulating the appellate jurisdiction of the Federal courts. At that
time, he requested the Anerican Law Division, Legislative Reference Service, to prepare a
menor andum setting out the possible theories on which the constitutionality of the bil
coul d be sustained. The nenorandum set out below, considers the *2140 matter in the
context of S. 1194, but its argunment and di scussions apply equally well to provisions
contained in title Il, incorporating as it does nmuch of S. 1194. It is the committee's
view that the argunent presented and the principle set out concerning the regul ati on of
the appellate jurisdiction of the Federal courts apply to section 901 in its entirety,

i ncl udi ng subsection 3503 dealing with the eyew tness testinony.

The conmittee was acquainted with this menorandum and its prem ses informed our

consi deration of and final treatnment of title I1I.

BRI EF | N SUPPORT OF CONSTI TUTI ONALI TY CF BILL LIM TI NG JURI SDI CTI ON OF FEDERAL
COURTS | N CONFESSI ON CASES

This report will undertake to devel op and present a theory under which the
constitutionality of a proposed Senate bill which would reinstate the voluntariness test
as the standard for the adnissibility of confessions or other incrininating statenents in
crimnal trials in both the State and Federal Courts would be sustained. It is argued
that, under the plain | anguage of the Constitution, Congress has al nost plenary power over
the appellate jurisdiction of the Supreme Court and of the jurisdiction of the inferior
Federal courts. Further, it is contended that, whatever may be the limtations existing on
congressi onal power over the jurisdiction of the Federal courts, the proposed bill does
not approach that area of limtation. And, finally, it is argued that the purpose and
effect of this proposed bill, aside fromthe argunent about control over jurisdiction, is
an appropriate natter to be reached by statutory processes.

The bill would provide as follows:
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"Sec. 1. That the test of the adnissibility of an adm ssion or confession of an accused
in a crimnal prosecution in any trial court ordained and established by the Congress

under Article IIl of the Constitution of the United States shall be its voluntary
character and neither the Suprenme Court nor any inferior appellate court ordai ned and
established by the Congress under Article Ill of the Constitution of the United States

shall have jurisdiction to reverse, vacate, nodify, or disturb in any way a ruling of such
a trial court in any crimnal prosecution admitting in evidence as voluntarily nmade any
adnmi ssion or confession of an accused if such ruling is supported by any conpetent

evi dence adnitted at the trial

"Sec. 2. Neither the Supreme Court nor any inferior court ordai ned and established by
the Congress under Article Il of the Constitution of the United States shall have
jurisdiction to review or to reverse, vacate, nodify, or disturb in any way, a ruling of
any trial court of any State in any criminal prosecution adnitting in evidence as
voluntarily made an admi ssion or confession of an accused if such ruling has been affirmed
or otherw se upheld by the highest court of the State having appellate jurisdiction of the
cause.'

*2141 The intent of the bill is to reverse the holding of Mranda v. Arizona, 86 S. &
1602, 384 U.S. 436 (1966), applying in both Federal and State courts an exclusionary rule
in regard to confession and incul patory statements of an accused unl ess the prosecution
denonstrates that the accused had the benefit of procedural safeguards effective to secure
to himthe privilege against self-incrimnation guaranteed by the fifth amendment to the
Constitution.

The bill would al so set aside the holdings of such cases as McNabb v. United States, 63
S.Ct. 608, 318 U.S. 332 (1943), and Mallory v. United States, 77 S.C. 1356, 354 U S. 449
(1957), which nmade i nadm ssible statenments given while the accused were held allegedly in
violation of a statute requiring pronpt arraignment. This line of cases is founded on the
Supreme Court's asserted supervisory power over the | ower Federal courts, rather than upon
any constitutional provision. These hol dings have not been applied to the States and
after Mranda are probably not too inportant.

M randa, however, is the case to which the bill is directly addressed. What was its
hol di ng? What range of |egislation does it place beyond the constitutional pale?

First, it is inportant to note that Mranda does not do away with the vol untariness test
as a standard of admissibility. Mranda v. Arizona, supra, 457, 478; and see, supra 505
(Harlan J., dissenting). Thus, voluntariness is still a test of adm ssibility, and, in a
sense, it mght be said that Mranda sinply adds on certain procedural safeguards that a
majority of the Court sees as necessary before a confession nmay be deened truly voluntary.

Second, and very inportant in terns of what the bill seeks to do, the Court did not
purport to lay down its standards because these standards were conpelled by the fifth
amendment; the standards were called for because w thout 'adequate protective devices
(bei ng) enployed to dispel the conpul sion inherent in custodial surroundings, no statenent
obt ai ned fromthe defendant can truly be the product of his choice' (supra, 458).
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In other words, the Court made a finding of fact that every custodial interrogation was
i nherently coercive and intimdating. And upon what basis is this conclusion drawmn? |t
is upon inpartial surveys, not by examnation of the records of any police interrogation
not by drawi ng upon a devel opi ng consensus anobng the authorities in this area (supra,
532-33 (Wiite, J., dissenting)).

Rat her, the Court notes that since '(i)interrogation still takes place in privacy',
there is a secrecy which "results in a gap in our knowl edge as to what in fact goes on in
the interrogation roons' (supra, 448).

*2142 Exanpl es of presumed police practice and data supporting the concl usion of
i nherent coercion in custodial interrogation were drawn solely from police nanual s and
tests which may or may not have been followed. (supra, 448-55).

This, then, is the case with which the proposed bill would attenpt to deal. Any
analysis of its validity nust proceed first upon a consideration of the congressiona
power over the jurisdiction of the Federal courts and second upon a consideration of the
exerci se of that power in this instance.

It is provided in article I1l, section 2, clause 2 of the Constitution, that the Suprene
Court 'shall have appellate jurisdiction both as to |aw and fact, with such excepti ons,
and under such regul ations as the Congress shall make. ' Article I, section 8, clause 9,

provi des that Congress has power to establish an inferior system of courts.

The Suprene Court has repeatedly asserted that absent enactnments of Congress expressly
sanctioning the exercise of all or specific portions of the nmeasure of jurisdiction
enunerated in article Il1l, none of the provisions of that constitutional source may be
i nvoked by Federal district courts established as tribunals vested with origina
jurisdiction or by the Suprene Court in its capacity solely as an agency endowed with
powers of appellate review

For exanple, in Chisholmv. Georgia. 2 Dall. (2 US.) 419, 423 (1973), M. Justice
Iredell wote:

"I conceive that all the courts of the United States nust receive, not nmerely their
organi zation as to the nunber of judges of which they are to consist; but all their
authority, as to the manner of their proceeding, fromthe legislature only.'

And in Derousseau v. United States, 6 Cranch (10 U. S.) 307, 313 (1810), Chief Justice
Marshal | stated of the recently enacted Judiciary Act:

' The appell ate powers of this Court are not given by the Judicial Act, they are given by
the Constitution. But they are |limted and regul ated by the Judicial Act and by such
ot her acts as have been passed on the subject."’

Reiteration of the conclusion respecting the broad extent of congressional authority
under article IIl and article I, section 8, clause 9, is found in nmany cases; see e.dg.
Sheldon v. Sill 8, How. (49 U S.) 440 (1850); Kentucky v. Powers, 26 S.Ct. 487, 201 U.S.
1. 24, 35 (1908); Kline v. Burke Construction Co., 43 S.C. 79, 260 U S. 226, 233, 234
(1922); Lauf v. E. G Skinner Co., 58 S.&. 578, 303 U.S. 323 (1938); Stephen v. United
States, 63 S.&. 1135, 319 U.S. 423, 426 (1943).
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The leading case in this area is Ex parte McCardle, 7 Wall. (74 U.S.) 506 (1968), in
whi ch the Court accepted a withdrawal by Congress of its appellate jurisdiction
i mediately affecting a *2143 case already on its docket. The Court disnissed the case,
saying that 'without jurisdiction the Court cannot proceed at all in any cause.
Jurisdiction is power to declare the |aw and when it ceases to exist, the only function
remaining to the Court is that of announcing the fact and dismissing the case' (supra,
514).

There are dicta in some cases which suggest that the congressional power mght not be
unlimted, wthout specificity as to the nature of the linitation. See, e.g., United
States v. Bitty, 208 U.S. 393, 399-400 (1908); Lockerty v. Phillips, 63 S.C. 1019, 319
US 182, 187 (1943); Yakus v. United States, 64 S.Ct. 660, 321 U S. 414, 444 (1944). It
has been suggested by some authorities that, at the least, a linmtation exists in the
sense that it would be a violation of due process to deny soneone any neans of judicial

review, of appellate review, at all. See, Hart, 'The power of Congress to linmit the
jurisdiction of Federal Courts: An Exercise in D alectic,' 66 Harvard Law Revi ew 1362
(1953).

The only Iimtation of which we nay be sure is found in United States v. Klein, 58 S.C
123, 80 U.S. 128 (1871). During the Cvil War, Congress had passed a nunberof acts
providing for the confiscation of property belonging to those persons in rebellion or
otherwi se disloyal. It had al so passed an act authorizing the President to of fer pardons
on such conditions as he deened advi sabl e, an unnecessary act because of the
constitutional grant of the power to pardon to the President. One elenent of all pardons
under presidential proclamation was the restoration of all property, except slaves, on
condition that the fornerly disloyal person take an oath of loyalty to the United States.

A faction of President Johnson's administration was opposed to his pardoning policy and
fought in the Court of Clains suits to recover confiscated property with the pardon as the
basis for recovery. On the first case appeal ed, the Supreme Court held that the effect of
the pardon was as if the person had never been in rebellion and that he was therefore
entitled to his property. United States v. Padelford, 9 Wall. (76 U S. 531 (1869).

Wher eupon, Congress repealed its pardoning statute and adopted a rider to an
appropriation bill designed to frustrate the effect of the presidential pardons, including
that in Klein's case which had al ready been deci ded by the Court of Cainms and was being
appeal ed to the Supreme Court. The rider declared that no pardon, acceptance, oath, or
ot her act performed in pursuance or as a condition, of pardon, should be adnissible in
evi dence in support of any claimagainst the United States in the Court of Clainms, or to
establish the right of any claimant to bring suit in that court, nor, if already put in
evi dence, should be used or considered on behalf of the claimant by the court or by the
Supreme Court on appeal. Proof of loyalty was required to be nade according to provisions
of certain congressional enactnents irrespective of any executive pardon, and when
j udgrment had *2144 al ready been rendered on other proof of loyalty, the Supreme Court, on
appeal , should have no further jurisdiction and should dismiss it for want of
jurisdiction.

The rider further provided that whenever any pardon, granted to any suitor in the Court
of Clains for the proceeds of seized property should recite in substance that the person
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pardoned took part in the late rebellion, or was guilty of any act of rebellion or

di sloyalty, and was accepted in witing without express disclainer against the fact so
recited, such pardon was to be taken as concl usive evidence in the Court of Cainms and on
appeal that the clainmant did give aid to the rebellion. On proof of such pardon, the
jurisdiction of the court was to cease and the suit be disnissed.

Said the court:

"Undoubt edly, the | egislature had conplete control over the organizati on and exi stence
of that court and may confer or wi thhold the right of appeal fromits decisions. And if
this act did nothing nore, it would be our duty to give it effect. * * *

"But the | anguage of the proviso shows plainly that it does not intend to withhold
appel l ate jurisdiction except as a neans to an end. Its great and controlling purpose is
to deny to pardons granted by the President the effect which this court had adjudged them
to have' (supra, 145).

There were two grounds on which to hold the act unconstitutional, said the court.

First, it was invalid because it "infring(ed) the constitutional power of the executive
(supra, 147). Second, it was invalid because it 'prescrib(ed) a rule for the decision of
a cause in a particular way' (supra, 146). |In other words, it told the court what facts
to consider and what decision to nake upon the narrow range of facts which could be

consi dered. As the court asked:

"Can (Congress) prescribe a rule in conformity with which the court nmust deny to itself
the jurisdiction thus conferred, because and only because its decision, in accordance with
settled law, nust be adverse to the governnent and favorable to the suitor? This question
seens to us to answer itself ' (supra, 147).

The statute was invalid then, because in both instances, it contravened the separation
of powers, infringing upon both a presidential and a judicial power.

The question, then, is how the proposed bill conports with the range and limtations of
t he congressi onal power over the jurisdiction of the Federal courts.

First, it will be noted that neither section of the bill proposes a sinple denial of
jurisdiction in a class of cases in terns of either original or appellate jurisdiction
VWhat it does, in ternms of jurisdictional limtations, is to deny appellate jurisdiction to

*2145 reverse or otherwise nodify a finding of a trial court, State or Federal, adnmitting
a confession on the grounds that it is voluntary if such ruling is supported by any
conpet ent evi dence.

The effect of this limtation is not to deny to anyone the privilege of judicial review
or appellate review which m ght be though to be commanded by due process. A defendant
still has the right to appeal, all the way to the Supreme Court if he can get there, on
all issues involved in his trial but on the question of the determ nation of an essentia
fact issues, whether in fact a confession has been voluntarily made, the decision of the
trial court, at the Federal level, or the trial court and the highest State appellate
court, at the State level, nmust be |left undisturbed if supported by any conpetent
evi dence. This denial of review, limted as it is, is nmuch less than the absolute denia
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of review of adnministrative determination of fact sanctioned in South Carolina v.

Kat zenbach, 86 S. & . 803, 383 U.S. 301, 332-33 (1966); cf. United States v. California
Eastern Line, 75 S.C. 419, 348 U.S. 351 (1952); Switchnen's Union v. National Mdiation
Board 64 S.&t. 95, 320 U S. 397 (1943). The Court Mediation Board, 64 S.Ct. 95 320 U.S.
297 (1943). The Court has upheld a statute linmiting its review of Court of C ains

deci sions to questions of |aw, making the fact determination below final. Luckenback S.S.
Co. v. United States, 47 S. . 186, 272 U.S. 533 (1926).

Thus, no issue of law is being disturbed here. The lower courts rust determine a
question of fact, of voluntariness, and the standards, the |egal standards for deternining
what constitutes voluntariness, are left undisturbed. The standards have been grouped by
the court in the past under the general heading of '"the totality of circunmstances,' an
exam nation of which is necessary to see if the defendant was deprived of 'a free choice
to admit, to deny, or to refuse to answer,' Lisenba v. California, 62 S.&. 280, 314 U.S.
219, 241 (1941), and whether physical or psychol ogi cal coercion was of such a degree that
"the defendant's will was overborne at the tinme he confessed. ' Haynes v. WAshington, 83
S.&. 1336, 373 U.S. 503, 513 (1963); Lynum v. lllinois, 83 S.C&. 917, 372 U. S. 528, 534
(1963). Under the suprenacy clause, article 6, clause 2, all judges, Federal and State,
are required to apply these standards.

So, it may not be said that the proposed |egislation wuld deprive anyone of al
judicial review It nerely says that, on a particular issue of fact, under stated
circunmstances, there is no further appellate review Even there, a defendant nmay obtain
appel l ate review to the extent of determ ning whether any conpetent evidence supports the
finding of fact.

If one has no constitutionally protected right to be able to carry any case to the
Suprenme Court, and no one of whom we are aware contends otherwi se then the Iinmtation of
that privilege to the extent proposed by this bill could in no way be deened
i mper ni ssi bl e.

*2146 Qur second area of consideration relates to the teaching of Klein. On a
superficial level, it could be said that the proposed legislation dictates a result to the
appel l ate courts. |f any conpetent evidence exists to support the trial court's finding
of voluntariness, the holding of the trial court nmust be left undisturbed. But this can
hardly be what the Court had in nmind in Kl ein when the act there found unconstitutiona
was condemmed for prescribing "a rule for the decision of a cause in a particular way.'
The act there prescribed the result at the trial and appellate level, it not only
prescribed a result, it set out and Iimted the standards for getting to that result. By
its standards and prescription, the clainmant against the Governnent could not wi n because
t he pardon which he had coul d not be used in evidence for himbut was irrebutable evidence
agai nst him

Here, on the other hand, the proposed bill prescribes a test, voluntariness, which al
courts have used heretofore and in respect to which there are established judicial
standards. Each case will turn upon its own facts and how they are proved. |If a
def endant can prove his confession was coerced, it will be excluded, if he cannot so
prove, it will be admtted.

If one should argue that this prescription of a test is unconstitutional on the basis of
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Kl ein, because it sets out a rule of decision, one would have to draw the same concl usion
about a statute which prescribes negligence as the test whether a clainmant nay or may not
recover in a court case for damages.

This, then, would seemto di spose of one basis of the Kl ein holding the violation of the
separ ati on- of - powers concept between | egislative and judicial powers. Here, aresult is
not inposed on the courts; rather a standard, a test is set out, and this process is usua
in practically all legislation concerning the courts, whether it deals with, for instance;
the nonetary anount in issue before one nay assert Federal jurisdiction, or wth what
acts one nust have done before he may be found guilty of mansl aughter

And, of course, the other holding in Kl ein, the infringenent on the powers of the
President, is not at all involved.

IV

At this point it may well be conceded that the limtation on jurisdiction constitute
proper, appropriate, and valid |egislation. There still remains however, the one question
of whet her Congress may establish voluntariness as the test of admissibility when the
Court held in Mranda that other standards were also constitutionally required.

It will be renenbered fromthe discussion of Mranda earlier in the nenorandumthat the
court did not hold that the fifth anendnment conpelled the result; it held rather than in
ef fectuating and protecting the privilege against self incrimnation, the majority
Justices, in the absence of contrary evidence and in *2147 reliance on police manuals and
tests, had decided that custodial interrogation was inherently coercive and therefore
violative of the fifth anendnment. wi thout the safeguards there pronul gated.

But if, in fact, custodial interrogation is not inherently coercive, how does the
constitutional basis of the decision fare? Wth its underpinning renoved, it would seem
that the Court would be conpelled to retreat to its past standard-- the standard of
vol unt ari ness.

How may the Court be acquainted of the error of its factual assunption? It would seem
that congressional legislation with a finding of fact and a reassertion of the traditiona
test would be appropriate nmeans to that end.

There woul d be not hing unusual in this approach. |In fact, the Voting R ghts Act of 1965
(79 Stat. 437, 42 U . S.C. 1973 et seq.) and the judicial response afford at |east two
exanpl es of the process of work and point inportantly to the constitutionality of the
approach of the proposed bill

In section 4(e) of the 1965 act (42 U.S. C 1973(b)(e)), it was provided that no person
who has successfully conpleted the sixth primary grade in a public school in, or a private
school accredited by, the Cormonweal th of Puerto Rico, or any State or territory, in which
t he | anguage of instruction was other than English should be denied the right to vote in
any el ection because of his inability to read or wite English. The effect of the
section, if it were valid was to enfranchise all those Puerto Ricans in New York, who net
the conditions set forth, who could not neet the English literacy requirenment for voting,
in effect, in New York.

Earlier, an English literacy requirenent had been held constitutional by the Court.
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Lassiter v. Northanpton Election Board, 79 S.Ct. 985, 360 U.S. 45 (1969). The franchise
is essentially a matter of State concern. Mnor v. Happersett, 21 Wall. (88 U S.) 162
(1874); Lassiter v. Northanpton Election Board, supra. It is a matter then of Federa
concern only if in administering its laws relating to the franchise a State engages in
administering its laws relating to the franchise a State engages in unl awf ul
discrimnation. See, e.g., Carrington v. Rash, 85 S. C. 775, 380 U S. 89 (1964). It
woul d seem therefore, and the attorney general of New York so argued, that section 4(e)
could not be sustained as appropriate |egislation unless Congress had deci ded and the
judiciary independently, with or without the guidance literacy requirenent was
discrimnatory in violation of the equal protection clause.

The Court di sagreed and upheld section 4(e). Katzenbach v. Mrgan, 86 S.C. 1717, 384
U S. 641 (1966). Congress, said M. Justice Brenna, may not have considered the New York
requirenent of literacy in English as itself a violation of the 14th anendment. Rat her
Congress may have been concerned with evidence of discrimnatory treatnment of the Puerto
Ri can community at the *2148 hands of New York public agencies, although no evidence was
adduced to support this assunption. Thus, Congress sought to secure the vote for the
Puerto Rican community in the belief that its political power would then enabl e that
conmunity to insure nondiscrimnatory treatnment for itself.

The nature of the evidence and the considerations of all the factors that went to nake
up the conclusion was up to Congress to detern ne

"It is not for us to review the congressional resolution of these factors. It is enough
that we be able to perceive a basis upon which the Congress mght resolve the conflict as
it did (supra, 653).

To the argunent that the New York requirement constituted an incentive for non-English
speaki ng people to learn English and better to assure the intelligent exercise of the
franchi se, the Court thought that Congress night have concl uded ot herw se.

' Congress might well have concluded that as a neans of furthering the intelligent
exerci se of the franchise, an ability to read or understand Spanish is as effective as
ability to read English for those to whom Spani sh-1anguage newspapers and Spani sh-| anguage
radi o and tel evision prograns are available to informthem of election issues and
governmental affairs. Since Congress undertook to legislate so as to preclude the
enforcenent of the State law, and did so in the context of a general appraisal of literacy
requirenents for voting * * * it was Congress' prerogative to weigh these conpeting
consi derations' (supra, 655-56).

Stated sinply, the Court previously nmade a constitutional decision, the validity of
English literacy as a requirement for voting, on the basis both of constitutional theory
and of its appraisal of the facts surrounding the application of that requirenent and the
results, appraisal which led the Court to conclude that no invidious discrimnation
existed. Wth section 4(e), Congress did not change the constitutional theory; rather, it
made its appraisal of the facts and reached a different factual conclusion than the Court
had.

On the basis of that different factual conclusion, the Court would now hold that, to the
extent of section 4(e), the English literacy requirement was invalid and would do so
wi t hout an independent verification of the basis of the congressional conclusion. It was
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enough that the Justices could 'perceive a basis upon which Congress mght predicate (its)
j udgrment' (supra 656).

The effect of this ruling, and of the ones di scussed bel ow, was perceived by M. Justice
Harlan in dissent. Supra, 667-68. H s formulation of the inevitable conclusion to be
drawn fromthe Court's ruling has a direct bearing upon the validity of the proposed bill
As he saw it, the question was whether there has '"in fact' been an infringenment of a
constitutional guarantee so as to underpin the congressional action

' That question is one for the judicial branch ultimately to deternmine. Wre the rule
ot herwi se, Congress would be able to qualify *2149 this Court's constitutional decision
under the 14th and 15th amendnments, |et al one those under other provisions of the
Constitution, by resorting to congressional power under the necessary and proper clause.'

The teaching of the majority opinion, however, is that '"the rule (is) otherwise,' that a
congressi onal determ nation of fact making the difference in constitutional adjudication
so long as basis may be perceived for that determ nation, will be accepted by the Court.

In much |l ess detail, the other two exanples nay be considered here.

Twi ce, the Suprenme Court upheld the constitutionality of the poll tax as a requirenent
for voting. Breedlove v. Suttles, 58 S.C. 205, 302 U.S 277 (1937); Butler v. Thonpson,
71 S.&t. 1002, 341 U.S. 937 (1951). But Congress in section 10 of the Voting Ri ghts Act,
42 U.S. C. 1973(h), found that the poll tax inhibits voting by the poor, is not reasonably
related to "any legitimate State interest in the conduct of elections,' and in some cases
has the effect of discriminating by race.

"Upon the basis of these findings, Congress declares that the constitutional right of
citizens to vote is denied or abridged in sonme areas by the requirenment of the paynent of
a poll tax as a precondition to voting.'

The section then directed the Attorney General to bring suit for declaratory judgment or
injunctive relief against enforcement of the poll tax. On two suits brought thereunder
two Federal district courts declared the poll tax as a precondition to voting
unconstitutional. United States v. Texas, 252 F.Supp. 234 (D.C.WD. Tex.., 1966), affirnmed,
86 S.Ct. 1383, 384 U.S. 155 (1966); United States v. Al abanma, 252 F. Supp. 95
)D.C.MD. Ala., 1966). Subsequently, the Supreme Court, in a suit not brought under section
10, invalidated the poll tax on grounds conspicuously in reliance on the section though
wi thout nentioning it. Harper v. Virginia Board of Elections, 86 S.C. 1079, 383 U S. 663
(1966) .

Finally, we might turn to the principal point of the Voting Rights Act, that is, the
automatic triggering device for putting the act into effect. Wen the Attorney General
determines that a State or political subdivision maintained as of Novenber 1, 1964, 'any
test or device,' and the Director of the Census certifies that fewer than 50 percent of
persons of voting age residing there were registered on Novenber 1, 1964, or voted in the
presidential election of that year, the otherwise valid '"test or device' nay be suspended
because there is created the presunption that it is discrimnatory. This, too, the Court
uphel d, South Carolina v. Katzenbach, 86 S. . 803, 383 U S. 301 (1966). Once nore,
Congress on the basis of its determination of a factual issue has been allowed to nold
constitutional policy.

Certainly, the proposed bill does much less than that.
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*2150 V

It is subnmitted, therefore, that, first, because Mranda as a constitutional decision
was based upon a factual conclusion by the Justices, and, second, since under the Voting
Ri ghts Act cases it appears that Congress may undertake to nold constitutional policy by
itself making factual determination, it is proper and appropriate for Congress, by sinmple
| egi slation, not to override Mranda, but to present to the Court a factual determ nation
and conclusion different fromthat underpinning Mranda. The proposed bill does not, at
this point at l|east, contain such a statement of factual determination. It was nor
required i n Katzenbach v. Mrgan, supra, although in the case of the poll tax a statement
of finding was set out. Any deficiency in this area could be renedied by the |egislative
history or by an inclusion of a statement of findings.

In conclusion, then, it appears that the power of Congress over the jurisdiction of the
Federal courts is broad enough to provide a basis for the action sought here; it further
appears that it is constitutionally permnissible for Congress to fornulate a test of
adnmissibility different fromthat adopted by the Court, inasmuch as the adopti on does not
foll ow upon any attenpt to change constitutional theory but rather upon a qualifying of
the factual basis of the effectuation of that policy.

RESTRI CTI ON ON THE USE OF FEDERAL HABEAS CORPUS AS A SUBSTI TUTE FOR DI RECT
APPEAL

In the case of Fay v. Noia. 83 S.C. 822, 372 U S. 391 (1963), Townsend v. Sain, 83
S CG. 745, 372 U S. 293 (1963), and others, the Supreme Court |iberalized the use of the
Federal habeas corpus procedure to such an extent that it is now being used as a
substitute for direct appeal. This has increased the caseload on the various courts and
has disrupted the orderly process of final disposition of State crimnal cases. The
followi ng portion of an address by Hon. W Walter Braham submtted to the conmttee by
t he Honorabl e Honer Kreider, aptly expressed the need for congressional enactnent of that
portion of title Il that adds section 2256 to chapter 153 of title 28 of the United States
Code:

The Noi a case discloses the determ nation of the Supreme Court to assert its authority
over all cases of Federal civil rights tried in State courts. The prisoner's petition for
habeas corpus was filed in the Federal courts 14 years after the date of his sentence.

The Suprene Court voi ded the sentence and directed the prisoner's rel ease unless he was
granted an inmediate new trial. Townsend v. Sain rules that the district court had had to
accord the prisoner a full trial of his case de novo although nore than five petitions for
habeas corpus had been filed in the case, and it had been three times before the Suprene
Court on certiorari. Sanders v. United States involved a Federal prisoner; after |osing
in one hearing he was allowed to allege other grounds and get another hearing. * * *

*2151 No sooner were the decisions of the Supreme Court which we have cited rel eased
than word about them flashed through the dim occult reaches of the penitentiaries, and
the courts have been flooded with habeas corpus cases ever since.

The extent to which this process has increased the business of the Federal courts is
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appalling. The reports of the Standing Committee on the American Bar Association on
Jurisprudence and Law Reform affirmthat the applications by State prisoners for wits of
habeas corpus in the Federal courts grew from 127 in 1941 to 981 in 1961, and 4,664 in
1965. The proportion of increase was 675 percent from 1941 to 1961, and 3, 750 percent
from1941 to 1965. The growth in the nunber of these cases has continued unabated in

1966. It is estimated that about 30 percent of the business of the Federal courts derives
from habeas corpus. Froman opinion of the District Court for the District of Colunbia, I
cite the following: 'In 5 years the nost extrene exanple is that of a person who, between

July 1939 and April 1944, presented in the district court 50 petitions for wits of habeas
cor pus; another person has presented 27 petitions, a third 24, a fourth 22, a fifth 20.
One hundred ni neteen persons have presented 597 petitions-- an average of five.'

The Standing Committee on Jurisprudence and Law Reform of the American Bar Association
inits report in August 1966, has this to say:

'The delay in the enforcenent of the judgnents of conviction in the State courts is
per haps the worst feature of the habeas corpus proceedings in the Federal courts by State
prisoners. It is a serious factor in bringing about the unfortunate delay of crinina
justice in the United States that contributes to disrespect for the | aws.

' * * * |n the Chessnan case in California, the el apsed period was 12 years.'

"In the Townsend case in Illinois, 11 years have el apsed, and it is not yet clear
whet her the proceedi ngs have terminated. Eight of those 11 years have been consuned in
habeas corpus proceedings in the Federal court * * * '

"In the Labat case in Louisiana, over 12 years have increased, and the case is not over
yet. Eight of the 12 years of delay have been in connection w th habeas corpus
proceedings in the Federal courts, and the case is nowin the Court of Appeals for the
Fifth Grcuit.'

In these opinions, little or nothing is said about whether the defendant is guilty. Up
to 12 years have been spent to deternmine prelimnarily the civil rights of these
def endants, to deternine whether he is guilty of crime, has had to wait. |f the defendant
is ever to cone to trial for his alleged crine, the witnesses will be scattered and the
prosecution will probably fail

Al are agreed that nost of the applications for habeas corpus are frivolous and wi t hout
nerit. Before the change in interpretation *2152 of the 14th amendment, about 2 percent
of the applications were successful. After the change, the percentage of successfu
applications went to 2.25 in 1963, and to 3.84 percent in 1965. The only figure | have
for 1966 is about 2 percent (hearings, p. 280).

The conmittee recogni zed the problens created by the disruptive use of the habeas corpus

procedure to relitigate questions that should have been raised at trial or on appeal. To
alleviate this problem the conmittee recommends that the Congress exercise its powers
under Article IlIl of the Constitution by enacting |egislation providing that certain State

court decisions can be reviewed by the Federal courts only by the process of appeal or by
wit of certiorari.

CONSTI TUTI ONALI TY OF RESTRI CTI ONS ON FEDERAL HABEAS CORPUS
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No constitutional problenms are raised by this section since Noia, Townsend, Brown v.
Allen, and others were all cases of statutory interpretation by the Court. The Court
purported to interpret the act of February 5, 1867, 14 Stat. 385, nowtitle 28, United
States Code, section 2241, to support its decision that under habeas corpus it could
exam ne whet her the constitutional rights of convicted prisoners tried by State courts had
been vi ol at ed sonmehow. Conpetent scholarly inquiry has denonstrated irrefutably, the
committee believes, that these holdings were a total distortion of the 1867 statute. [FMN]

The only possible constitutional objection that could arise would have to be prenised on

article |, section 9, clause, 2 of the Constitution which forbids Congress to suspend the
privil ege of habeas corpus except in cases of rebellion or invasion. But two
considerations nmilitate against reliance on this clause in regard to the bill's

provi si ons.

First, the wit of habeas protected in the Constitution is not the wit of habeas corpus
that the Suprene Court has fashioned. It is clear fromhistory that the office of the
wit fromthe tine of its devel opment before Magna Carta down through the tine of the
Foundi ng Fathers and until the present activist Court was to allow a court to exanine the
reason for the detention of one bringing or for whomwas brought a petition for the wit.
If the person holding custody of the detainer presented to the inquiring court a |aw ul
reason for the detention the matter was closed. Except in those cases in which a
sentenci ng court had had no jurisdiction, the fact that a person was bei ng detai ned upon
sentence after conviction of a crine always foreclosed further inquiry. [FN5] The wit did
not authorize a wit to inquire behind the fact of conviction. That was the invention of
the Suprene Court in Brown v. Allen, 73 S. C. 397, 344 U S. 433 (1953). The effect of
section 702(a) is to restore the classic concept of habeas corpus and require State
prisoners to seek to uphold their constitutional rights through the regular appellate
process.

Second, the constitutional provisions quoted above related to the power of Federa
courts to issue wits of habeas corpus to inquire into the detention *2153 of persons by
Federal authority. The first Congress so understood this and included a provision to this
effect in the Judiciary Act of 1789, section 14, 1 Stat. 81. The power did not extend to
Federal court inquiry into detention by State authority. As the legislative history,
devel oped in the sources cited in note 1, makes clear, Congress in 1867 did not intend to
grant the Federal courts plenary authority to inquire into State detention but only
detention designed to frustrate the involuntary servitude prohibition of the 13th
amendnment. By this bill, therefore, Congress would only reassert that intent and restrict
the exercise of Federal court power to the manner in which it was suggested to be
exerci sed

In other words, the Constitution does not conpel Congress to allow the Federal courts
power to inquire into State court convictions of crinmnals. Article I, section 9, closure
2, does not provide for this and even if it did require Congress to allow Federal courts
to issue wits to inquire into State Detention of prisons it nbst assuredly does not | ook
to inquiry into detention after conviction

It is therefore subnmitted that section 702(a) is well within the |egislative powers of
Congr ess.
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TITLE 111 -W RETAPPI NG AND ELECTRONI C SURVEI LLANCE

Title Ill, is essentially a conbination of S. 675, the Federal Wre Interception Act,
i ntroduced by Senator M ellan on January 25, 1967, and S. 2050, the El ectronic
Surveil l ance Control Act of 1967, introduced by Senator Hruska on June 29, 1967.
Subsequent to the introduction of S. 675, the U S. Suprene Court, on June 12, 1967, handed
down the decision in Berger v. New York, 87 S. &. 1873, 388 U. S. 41, which decl ared
unconstitutional the New York State statute authorizing electronic eavesdroppi ng (buggi ng)
by | aw enforcenment officers in investigating certain types of crines. The Court held that
the New York statute, on its face, failed to neet certain constitutional standards. 1In
the course of the opinion, the Court delineated the constitutional criteria that
el ectronic surveillance |egislation should contain. Title Ill was drafted to neet these
standards and to conformwith Katz v. United States, 88 S. . 507, 389 U.S. 347 (1967).

Title I'll has as its dual purpose (1) protecting the privacy of wire and ora
conmuni cati ons, and (2) delineating on a uniformbasis the circunstances and conditions
under which the interception of wire and oral conmunications may be authorized. To assure
the privacy of oral and wire communications, title Il prohibits all wiretapping and
el ectronic surveillance by persons other than duly authorized | aw enforcenment officers
engaged in the investigation or prevention of specified types of serious crinmes, and only
after authorization of a court order obtained after a showi ng and finding of probable
cause. The only exceptions to the above prohibition are: (1) the power of the President
to obtain informati on by such neans as he may deem necessary to protect the Nation from
attack or hostile acts of a foreign power, to obtain intelligence information essential to
the Nation's security, and to protect the internal security of the United States from
those who advocate its overthrow by force or other unlawful means; (2) enployees of the
Federal Conmmuni cations Conmi ssion may, in the *2154 nornal course of enploynent, intercept
and di scl ose wire comuni cations in the discharge of the nonitoring responsibilities
di scharged by the Conmission in the enforcenent of chapter 5 of title 47 of the United
States Code; and (3) enployees of a conmunication conmmon carrier may intercept and
di scl ose wire comuni cations in the nornal course of their enploynment while engaged in any
activity necessary to the rendition of service, or protection of the rights, or property
of the carrier of such comunication

PROBLEM

The tremendous scientific and technol ogi cal devel opnents that have taken place in the
| ast century have nade possible today the w despread use and abuse of el ectronic
surveillance techniques. As a result of these devel opments, privacy of conmunication is
seriously jeopardized by these techni ques of surveillance. Commrercial and enpl oyer-| abor
espi onage i s becom ng widespread. It is becom ng increasingly difficult to conduct
busi ness neetings in private. Trade secrets are betrayed. Labor and managenent plans are
revealed. No longer is it possible, in short, for each man to retreat into his honme and
be Il eft alone. Every spoken word relating to each man's personal, nmarital, religious,
political, or comrercial concerns can be intercepted by an unseen auditor and turned
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agai nst the speaker to the auditor's advantage.

The Report of the President's Conm ssion on Law Enforcement and Admi nistration of
Justice, 'The Challenge of Crine in a Free Society' (1967), concluded that 'the present
status of the law (relating to wiretapping and electronic surveillance) is intolerable.'
"It serves,' the Report observed, 'neither the interests of privacy nor of |aw
enf orcenent .’

Bot h proponents and opponents of wiretapping and el ectronic surveillance agree that the
present state of lawin this area is extrenely unsatisfactory and that the Congress should
act to clarify the resulting confusion

The first case in which the Supreme Court considered the status of wire tappi ng was
Onstead v. United States, decided in 1928, 48 S.&t. 564, 277 U S. 438. It held that the
t appi ng of tel ephone wires and the use of the intercepted nessages did not constitute an
unr easonabl e search and sei zure under the Fourth Amendnent, there being no trespass into
constitutionally protected areas and no seizure of anything tangible.

At the tine the O nstead case was decided there was no Federal statute governing
Wi retapping. Section 605 of the Federal Comunications was enacted in 1934 and provides
that 'no person not being authorized by the sender shall intercept any comuni cati on and
di vul ge or publish the existence contents, substance, purport, effect or meaning of such
i ntercepted communi cation to any person * * *' (47 U S.C._ 605).

Soon after the enactnment of the Federal Communications Act, the Supreme Court held in
Nardone v. United States, 58 S . &. 275, 302 U S. 379 (193&), that evidence obtai ned by
wi retapping in violation of section 605 was inadnissible in Federal courts. The decision
was based not on constitutional grounds, but rather on the Court's supervisory powers over
Federal courts and officers.

*2155 Later, in the second Nardone case, 60 S.&t. 266, 308 U S. 388 (1939), the Suprene
Court went further and held that section 605 bars not only evidence obtained directly by
Wi retappi ng but al so evi dence obtained by use of |eads secured by wi retapping (the 'fruit
of the poisonous tree' doctrine).

Then, in 1939, the Suprene Court held that section 605 prohibited the interception and
di vul gence of intrastate as well as interstate calls (Wiss v. United States, 60 S.C
269, 308 U.S. 321).

The Court then held in Goldstein v. United States, 62 S.C. 1000, 316 U.S. 114 (1942),
that only a party to a tapped conversation has standing to object to the use of evidence
so obtained and in Rathburn v. United States, 78 S.Ct. 161, 355 U.S. 107 (1957), that the
statute was not viol ated when police officers Iistened in on a tel ephone from an extension
with the permission of one party to the conversation, since there was no forbidden
"interception.'

In 1952, in the case of Schwartz v. Texas, 73 S.&. 232, 344 U S. 199, The suprenme Court
held that, although it was a Federal crine for State officers to divul ge wretapping
evi dence, section 605 did not render such evidence inadmissible in State Court. Wretap
evi dence, however, obtained by State officers under sanction of State law, could not be
admtted in Federal courts (Benanti v. United States, 78 S.Ct. 155, 355 U S. 96 (1957)).

In the area of 'bugging,' as distinguished fromw retapping, the Supreme Court has held
t hat evi dence procured by el ectroni c eavesdroppi ng devi ces becones i nadm ssible only where
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t here has been an unaut horized physical invasion of the defendant's prem ses. Evidence
procured by the use of a detectophone attached to the wall of a room in order to allow
Federal agents in the roomto pick up conversations on the other side of the wall, was
admi ssible (Goldstein v. United States, 62 S. C. 1000, 316 U S. 114 (1942) citing Gol dman
V. United States, 62 S.Ct. 993, 316 U S. 129 (1942) at page 120).

VWere a 'spike mke' was inserted into a heating duct to pick up conversations in other
parts of the buil ding, however, the evidence was held i nadni ssible as violating the Fourth
Anendnent (Silverman v. United States, 81 S.Ct. 679, 365 U S. 505 (1961). In 1953 the
Supreme Court held an informer could be "wired for sound' to transmit a suspect's
statenments to officers waiting with a receiver outside the building (On Lee v. United
States, 72 S.&t. 967, 343 U.S. 747 (1953)). Moreover, the Supreme Court decided in 1963
that no constitutional rights would be violated if a Federal agent concealed a small tape
recorder on his person and thus recorded the statenments of a suspect who knew t he
interrogator was an agent but did not know he was 'bugger' (Lopez v. United States, 83
S. Ct. 1381, 373 U.S. 427 (1963)).

Thus, the Supreme Court has effectively prevented the use in both Federal and State
courts of intercepted comunications by wiretapping, as well as the fruits thereof. State
of ficers woul d be subject to Federal prosecution and, therefore, npbst State prosecutors do
not use such evidence, although it is authorized by their State statutes.

Supreme Court cases, to some extent, prior to the Berger decision, which is hereinafter
nore fully discussed, had clarified a few conpl exi ng problenms *2156 in the area of
"buggi ng.' That case, by a divided Court, held unconstitutional the New York statute
aut hori zing electronic surveillance, but in doing so has laid out guidelines for the
Congress and State legislatures to follow in enacting wiretapping and el ectronic
eavesdroppi ng statutes which woul d neet constitutional requirenents.

On the State level, there is little uniformty. Mst States have 'nalicious m schief
statutes passed in the latter part of the last century to protect the property of
t el ephone conpanies. Not all of them however, are broad enough to cover illega
wi retappi ng that does not involve physical danage to the Iines of conmunication. See,
e.g., Washington v. Nordskeg, 76 Wash. 472, 136 P. 694 (1913). Only a few States have
enacted statutes dealing with other fornms of electronic surveillance. Few States, took
have set up needed court order systens for |aw enforcenent officers. Even those existing
statutes, however, nust now be reformed in Iight of the standards for constitutiona
el ectronic surveillance |aid down by the Suprene Court in Berger v. New York, 87 S.C
1873, 388 U.S. 41 (1967), and Katz v. United States, 88 S.Ct. 507, 389 U. S 347 (1967).

It would be, in short, difficult to devise a body of law fromthe point of view of
privacy or justice nore totally unsatisfactory in its consequences. The need for
conprehensive, fair and effective reformsetting uniformstandards is obvious. New
protections for privacy nust be enacted. Cuidance and supervision nust be given to State
and Federal |aw enforcenent officers. This can only be acconplished through nationa
legislation. This the subconmittee proposes.

PROHI BI TI ON
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Virtually all concede that the use of w retapping or electronic surveillance techniques
by private unauthorized hands has little justification where comunications are
i ntercepted without the consent of one of the participants. No one quarrels with the
proposition that the unauthorized use of these techniques by | aw enforcenent agents
shoul d be prohibited. It is not enough, however, just to prohibit the unjustifiable
interception, disclosure, or use of any wire or oral conmunications. An attach nust also
be made on the possession, distribution, manufacture and advertising of intercepting
devices. Al too often the invasion of privacy itself will go unknown. Only by striking
at all aspects of the problemcan privacy be adequately protected. The prohibition, too,
nmust be enforced will all appropriate sanctions. Criminal penalties have their part to
play. But other renedies nust be afforded the victimof an unlawful invasion of privacy.
Provi si on nust be nade for civil recourse for dangers. The perpetrator must be denied the
fruits of his unlawful actions in civil and crimnal proceedings. Each of these
obj ectives is sought by the proposed |egislation

NATI ONAL SECURI TY

It is obvious that whatever nmeans are necessary should and nmust be taken to protect the
nati onal security interest. Wretapping and electronic surveillance techni ques are proper
means for the acquisition of counter intelligence against the hostile action of foreign
powers. Nothing in the *2157 proposed | egislation seeks to disturb the power of the
President to act in this area. Limtations that nay be deened proper in the field of
donestic affairs of a nation becone artificial when international relations and interna
security are at stake.

LAW ENFORCEMENT

The maj or purpose of title Ill is to conbat organi zed crinme. To consider the question
of the need for wi retapping and el ectronic surveillance techniques in the admnistration
of justice, it is necessary first to consider the historical devel opnent of our system of
crimnal |aw and procedure and the challenge put to it today by nbdern organi zed cri ne.

We inherited fromEngl and a nedi eval system devised originally for a stable, honbgeneous,
primarily agrarian conmunity. In our formative years, we had no professional police
force. Today, however, we are a nobile, nbdern, heterogeneous, urban industrial conmunity.
Qur Nation, noreover, is no longer small. Qur traditional nethods in the admnistration
of justice, too, were fashioned in response to the problens of our Nation as they were in
its formative years. |In years past it was not possible to investigate crinme aided by
science. Today it is not only possible but necessary, in the devel opnent of evidence, to
subject it to analysis by the hands of those trained in the scientific disciplines. Even
so, scientific 'crine detection, popular fiction to the contrary notwi thstanding, at
present is alimted tool' ('The challenge of Crine in a Free Society ' (1967)). In our
formative years, offenses usually occurred between neighbors. No specialized |aw
enforcenent force was thought necessary to bring such crinmes into the system of justice.
Ignored entirely in the devel opnent of our system of justice, therefore, was the
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possibility of the growmh of a phenonenon such as nodern organized crine with its
attendant corruption or our political and |aw enforcenent processes.

We have al ways had formnms of organized crinme and corruption. But there has grown up in
our society today highly organized, structured and fornmalized groups of criminal cartels,
whose exi stence transcends the crime known yesterday, for which our criminal [aws and
procedures were prinmarily designed. The 'Anmerican system was not designed with (organized
crine) * * * in mnd, ' the President's Crine Conmmission noted in its report 'The
Chal l enge of Crime in a Free Society' (1967), and it has been notably unsuccessful to date
in preventing such organi zations frompreying on society.' These hard-core groups have
becone nore than just |oose associations of crimnals. They have devel oped into
corporations of corruption, indeed, quasi-governnents within our society, presenting a
uni que challenge to the adninistration of justice. Organized crinme has never linmted
itself to one illegal endeavor. Today, it is active in, and largely controls,
pr of essi onal ganbling, which can only be described as exploitative, corruptive and
parasitic, draining income away from food, clothing, shelter, health, and education in our
ghettos. The net take is estimated at $7 billion a year

Organi zed crinme also has an al nost nonopolistic control over the illegal inportation
di stribution and sale of narcotics, which is estimated to be a $350 mllion a year
busi ness. The destruction of human personality, the *2158 violation of human dignity,
even death, associated wi th addiction need not be bel abored here nor ought it be necessary
to point out again who the victins are, the poor, the uneducated, the unskilled, the
young. The cost of narcotics varies, but it is seldomlow enough to pernmit the typica
addict to obtain noney for drugs by |awful neans. Theft and prostitution are necessary by
products of nany addicts.

Loan sharking, finally, is everywhere dom nated by organized crine. Its estinmated take
is $350 million a year. |Its victims, in contrast, come fromall segnents of our society.
Only a pressing need for cash and no access to regul ar channels of credit separate the
victimfromeach of us. Repaynment is everywhere conpelled by force. Since debtors are
often pressed into crimnal acts to find repaynent, |oan sharking al so has w de soci al
i mpact .

Organized crinme has not limted itself to crinminal endeavors. It has |arge spheres of
| egitimate busi ness and union activity undern ning our basic econonic nores and
institutions. In many cities, it donminates the fields of jukebox and vendi ng machi ne
di stribution. Laundry services, liquor and beer distribution, night clubs, food
whol esal i ng, record manufacturing, the garnent industry, and a host of other |ines have
been invaded. CQur fee control of businesses has been acquired by the sub rosa investnment
of profits acquired fromillegal ventures, accepting business interests in paynent of
ganbling or |oan sharks debts, or using various forns of extortion. After takeover, the
defaul ted | oan has sonetines been |iquidated by professional arsonists burning the
busi ness and col l ecting the insurance or by various bankruptcy fraud techniques. Al of
us consequently pay higher insurance prem unms and hi gher prices to cover the |osses. Many
times the group, using force and fear, will attenpt to secure a nmonopoly in the service or
product of the business. Wen the canpaign is successful, the organization begins to
extract a premiumprice fromcustoners. Either way, each of us suffers individually and
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our traditional economic way of life is damaged.

CORRUPTI ON OF DEMOCRATI C PROCESSES

Organi zed crime flourishes best only in a climte of corruption. Today's corruption is
less visible, nore subtle, and therefore difficult to detect and assess than the
corruption of earlier times. Wth the expansi on of governmental regulation of private and
busi ness activity, the power to corrupt has given organized crinme greater control over
matters affecting the everyday |life of each of us. At various tines, it has been the
dom nant political force in such netropolitan centers as New York, Chicago, Mam, and New
Oleans. Political |eaders, legislators, police officers, prosecutors, and judges have
been tained by organized crine, and the public is the victimbecause there can be no true
liberty or justice under a corrupt governnent.

The President's Crine Conmission, in their report 'The Challenge of Crine in a Free
Society' (1967), put it this way: Organized crine's success preaches 'a sernon that al
too many Anericans heed: The CGovernment is for sale; |awl essness is the road to wealth;
honesty is a pitfall and norality a trap for suckers.

*2159 In discussing the use of electronic surveillance as a weapon agai nst organi zed
crinme, the President's Crine Conm ssion states:

* * * comunication is essential to the operation of any business enterprise. In
legitimate business this is acconplished with witten and oral exchanges. In organized
crime enterprises, however, the possibility of |oss or seizure of an incrimnating
docunment demands a m ni num of witten communi cati on. Because of the varied character of
organi zed crime enterprises, the | arge nunbers of persons enployed in them and frequently
t he di stances separating el ements of the organi zation, the tel ephone renmains an essenti al
vehi cl e for communi cati on.

Victins, conplainants, or witnesses are unwilling to testify because of apathy, fear, or
self-interest, and the top figures in the rackets are protected by |ayers ofinsul ati on and
direct participation in crimnal acts. Information received frompaid informants is often
unreliable, and a stern code of discipline inhibits the devel opnent of informants agai nst
organi zed crimnals. In short, intercepting the comrunications of organized crimnals is
the only effective nethod of |earning about their activities.

District Attorney Frank Hogan, a recognized national authority, who has served in the
New York District Attorney's office for 32 years, states that wiretapping is an
i ndi spensabl e weapon in the fight agai nst organized crinme. The President's Commi ssion on
Law Enforcement and Administration of Justice had this to say about the organized crine
probl emin New York:

Over the years New York New York has faced one of the Nation's nost aggravated organi zed
crime problens. Only in the New York have | aw enforcenent officials achieved sone |evel
of continuous success in bringing prosecutions agai nst organi zed crinme. For over 20
years, New York has authorized wiretapping on court order. Since 1957 'buggi ng' has been
simlarly authorized. Wretapping was the mainstay of the New York attack agai nst
organi zed crime until Federal court decisions intervened.

The principal argunment of those who oppose wiretapping and el ectronic surveillance by
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| aw enforcenent officers on court order is that it will destroy our right of privacy.

W retapping and el ectronic surveillance as practiced by | aw enforcenment officers has been
subj ect to much confusion and m sunderstanding. As District Attorney Frank Hogan so aptly
put it when testifying before the subconmittee:

This is a field that produces the nost extravagant accusations of abusive practices, as
ill-founded and unsupported as they are shocking, and as irresponsible as they are
i naccurate (hearings, p. 1100).

VWen the facts are brought to light, statistics show that extrenely few tel ephones are
tapped | aw enforcenment officers-- and that even fewer electronic surveillance devices are
installed. Testinmony at the subconmittee hearings revealed the follow ng statistics: In
Ki ngs County, N.Y., with over 3,000,000 people, 47 wiretap orders were obtained the first
11 months of 1966. In Nassau County, N. Y., which has a popul ati on of approximtely
1, 500, 000 persons, 78 wiretap orders were obtained in 1966. *2160 In New York County,

N. Y., with a popul ation of nearly 3,200,000 persons, 73 wiretaps orders were obtained in
1966. In 1966 in New York County, 23 orders granting installations of electronic
surveillance devices were entered. Since 1958, when the law pernitting this type of
eavesdroppi ng by | aw enforcenent authorities under court order was enacted, the average in
New York County has been |l ess than 19 orders a year

In his testinmony before the subcommittee, District Attorney Frank Hogan referred to a
study conducted by the New York Legislature which reinforces the above figures and shows
that the danger that |aw enforcenment officials may listen in on conversations that do not
concern sone crimnal enterprise is exceedingly renote. According, to M. Hogan, starting
in 1955 a joint legislative committee conducted a 5-year study in the State of New York
inquiring particularly into possible abuses by |aw enforcenment officers. In its report
the conmittee explicitly declared that no abuses whatever by any district attorney had
been found in the use of the wiretapping privilege. Quite the contrary is true. The
conmittee concluded that the systemof |egalized tel ephonic interception had worked wel
in New York for over 20 years, that it had popular approval, and that it enjoyed the
overwhel mi ng support of New York's highest State officers, executive, |egislative, and
judicial. There was unani nous agreenent that |aw enforcement in New York had used this
i nvestigative weapon fairly, sparingly, and with the nost selective discrinmnation. Law
enforcenent officers sinply have too nuch to do to be listening in on conversations of
| aw abi ding citizens. Avail able manpower just does not permt such abuse. It is idleto
contend ot herw se

"From a | egal standpoint, organized crine,' the President's Crine Conmmi ssion noted in
its report 'The Challenge of Crime in a Free Society' (1967), 'continues to grow because
of defects in the evidence gathering process.' The prohibitions of the crininal |aw are,
in short, not self-executing. To bring crimnal sanction into play, it is necessary to
devel op legally admi ssible evidence. Due process requires no |l ess (Thonpson v. City of
Louisville, 80 S.&. 624, 362 U.S. 199 (1960)). Absent that evidence, criminal sanctions
can have no role to play in dealing with this social problem That nmeans witnesses, since
organi zed crime groups do not keep books and records avail able for | aw enforcenent
i nspection. Yet, the President's Crinme Conmission found in their report 'The Chal |l enge of
Crime in a Free Society' (1967), that under 'present procedures too few w tnesses have
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been produced to prove the |link between criminal group nenbers and the illicit activities
that they sponsor. ' Victinms do not normally testify for they are already in bodily fear
or they are conpliant, that is, the narcotic addict in desparate need of a 'fix' does not
usually turn in his '"pusher.' \What victimof extortion will unsolicitedly risk his body
by cooperation with [aw enforcenent? |Insiders are kept quiet by an ideology of silence
underwritten by a fear, quite realistic, that death cones to himwho talKks.

Al of this is not to say that significant cases have not been devel oped by | aw
enf orcenent agents using conventional techniques and based upon the testinony of brave
martyr-w tnesses. The nost successful drive ever |aunched agai nst organized crine begun
by the U S. Departnent of Justice *2161 in 1961 had by 1966 rai sed the nunber of federally
secured convictions in the area of organized crime from73 to 477. Yet against the
hard-core little real progress was nmade. The estimated nunber of menbers of the | eading
groups today is put at 5,000. During the 1961-66 period, only 185 of these individuals
were indicted and 102 convicted. Six gained acquittals and dism ssals and four secured
reversals. A conviction rate of 5 percent per 5-year period hardly constitutes nore than
a harassing action. The effect is negligible.

Organi zed crimnals nust hold neetings to lay plans. Were the geographical area over
whi ch they operate is large, they nust use tel ephones. Wretapping and electronic
surveill ance techniques can intercept these wire and oral comunications. This is not,
however, the whole situation. Mre than the securing of an evidentiary substitute for
live testinony, which is not subject to being elimnated or tanpered with by fear or
favor, is necessary. To realize the potential possible fromthe use of crimna
sanctions, it will be necessary to commit to the systemnore than |legal tools. Tine,
tal ent, and personnel are required. Nevertheless, no anbunt of tine, talent, or personne
wi t hout the necessary legal tools-- will work, and authorized w retapping and electronic
surveil l ance techni ques by | aw enforcenent officials are indispensable |egal tools.

Debate over the constitutionality of w retapping and el ectronic surveillance techni ques
has raged insistently since the Court decided in 1928 in O nstead v. United States, 48
S.&t. 564, 277 U.S. 438 (1928), that wi retapping acconplished w thout a physical trespass
into a constitutionally protected area did not violate any provision of the Constitution
That debate has taken nmany forns. It has posited many hypotheses. Al of them need not
now be considered, for the Court itself now has authoritatively set down the
constitutional standards in this area on the use of these techniques in Berger v. New
York, 87 S.C. 1873, 388 U.S. 41 (1967), and Katz v. United States, 88 S.&. 507, 389 U.S.
347 (1967).

The Berger decision reversed by a vote of 6 to 3 the conviction, secured through a
court-ordered eavesdrop, of a New York public relations man for conspiracy to bribe the
chairman of the New York State Liquor Authority. |In declaring the New York State
eavesdroppi ng statute unconstitutional, the Court held that (1) a conversation is within
the fourth amendnent's right to privacy protections, and the use of electronic devices to
sei ze conversations is a search within the nmeaning of that amendnent; (2) the | anguage of
the New York statute was so broad that it resulted in a trespassory intrusion into a
constitutionly ty protected area and is violative of the fourth and 14th anendnents; and
(3) evidence obtained by an eavesdrop which violates the fourth anendnment nust be excl uded
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in State courts.

During the course of the majority opinion the Court delineated the foll ow ng
constitutional standards the New York statute failed to neet:

(1) Particularly in describing the place to be searched and the person or thing to be
sei zed.

(2) Particularity in describing the crinme that has been, is being, or is about to be
comm tted.

(3) Particularity in describing the type of conversation sought.

*2162 (4) Limtations on the officer executing the eavesdrop order which would (a)
prevent his searching unauthorized areas, and (b) prevent further searching once the
property sought is found.

(5) Probable cause in seeking to renew the eavesdrop order

(6) Dispatch in executing the eavesdrop order

(7) Requirenent that the executing officer nake a return on the eavesdrop order show ng
what was sei zed

(8) A showi ng of exigent circunstances in order to overcome the defect of not giving
prior notice.

The Katz decision, handed down 6 nonths after Berger, reaffirned the principles and
constitutional guidelines set out in Berger. 1In Katz petitioner was convicted of
interstate transni ssion of wagering information via telephone in violation of a Federa
statute (18 U.S.C. 1084). At trial the Government introduced, over petitoner's objection
evi dence of his end of tel ephone conversations, overheard by FBlI agents, who had attached
an electronic listening and recordi ng device to the outside of the public tel ephone booth
fromwhi ch he had placed his calls.

On certiorari the Suprene Court held that the Government's activities in electronically
listening to and recording petitioner's words constituted an unl awful search and seizure
within the fourth amendnent and reversed the conviction

The Court noted that the Government handl ed the surveillance in the followi ng nanner:
(1) The agents did not begin their electronic surveillance until investigation of the
petitioner's activities had established a strong probability that he was using the
tel ephone in question to transnit ganbling information interstate, in violation of Federa
law; (2) the surveillance was linmted, both in scope and duration, to the specific purpose
of establishing the contents of petitioner's unlawful telephonic conmunications; (3) the
agents confined their surveillance to the brief periods during which petitioner used the
t el ephone booth and took great care to overhear only the conversations of the petitioner
hi nsel f.

Commenting on the manner in which the surveillance was carried out, the Court stated,
"It is clear that this surveillance was so narrowWy circunscribed that a duly authorized
magi strate, properly notified of the need for such investigation, specifically infornmed of
the basis on which it was to proceed, and clearly apprised of the precise intrusion it
woul d entail, could constitutionally have authorized, with appropriate safeguards, the
very linmted search the Government asserts took place.'

The Court noted that the agents had acted with restraint, but that the restraint was
i nposed by the agents thenselves, not by a judicial officer. The agents were not
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required, before starting the search, to do the following things: (1) present their
estimate of probabl e cause for detached scrutiny by a neutral magistrate; (2) conduct the
search within precise linmits established by a specific court order; (3) to notify the

aut hori zing nagistrate, after the search, of all that had been seized.

In concluding, the Court held that the Governnent agents ignored the procedure of
antecedent justification that is central to the fourth amendnment, and a procedure the
Court held to be a constitutional pre-condition of the kind of electronic surveillance
involved in this case

*2163 Wirking fromthe hypothesis that any w retappi ng and el ectronic surveillance
| egi sl ation should include the above constitutional standards, the subconmittee has used
the Berger and Katz decisions as a guide in drafting title Ill. Each section of title Il
is discussed in detail in the analysis section of this title, including those provisions
which are intended to conformto the Berger and Katz deci sions.

Legi sl ation neeting the constitutional standards set out in the decisions, and granting
| aw enforcement officers the authority to tap tel ephone wires and install electronic
surveillance devices in the investigation of major crinmes and upon obtaining a court
order, which is the purpose of title IIl of S 917, has been endorsed by the foll ow ng
groups and organi zati ons:

(1) The President's Conmi ssion on Law Enforcenent and Administration of Justice.

(2) The Judicial Conference of the United States.

(3) National Association of Attorney Ceneral

(4) National District Attorneys Association

(5) Association of Federal Investigators.

(6) Al living former U S. attorneys for the souther district of New York

(7) The National Council on Crine and Del i nquency.

In addition to the above endorsenents, the subcommittee received conments on wiretapping
and el ectronic surveillance legislation frommany State and Federal judges and | aw
enforcenent officials, officials of State and | ocal crime conmm ssions, the attorneys
general of the States, |ocal prosecuting attorneys, and other interested and qualified
persons. These statements favored al nost w thout exception legislation granting carefully
circunscribed authority to | aw enforcenent officials to engage in wiretapping and
el ectronic surveillance in the investigation of certain serious crines after obtaining a
court order. These statements are available for reference in the subconmmittee's offices.

It al so should be pointed out that every U S. Attorney General since 1931, excepting the
present Attorney General, has endorsed some sort of legislation granting |aw enforcenent
officers the right to utilize wiretapping and/or electronic surveillance devices in the
i nvestigation of major crines upon the securing of a court order

TI TLE | V- STATE FI REARMS CONTROL ASSI STANCE

According to FBI figures, in 1966 firearnms were used in 60 percent of the nurders
conmitted in the United States. Thus, 6,500 persons were killed in 1966 by persons armned
wi th guns, a 16-percent increase over 1965.

In the category of aggravated assault by gun and robbery by gun, the percentages of
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i ncrease were 25 and 14, respectively, with 43,500 citizens assaulted with firearns and
59, 000 Americans robbed at gunpoint in 1966.

In 1967, there were further increases in these two categories of violent crine; arnmed
robbery increased 30 percent and aggravated assault by gun increased 22 percent.

*2164 President Johnson, the Anerican Bar Association, the International Association of
Chiefs of Police, the National Association of Citizens Crime Conm ssions, and civic,
religious, and fraternal affiliations have urged the enactnment of neaningful and effective
Federal legislation to regulate the interstate traffic in, and access to, firearns.

Passage of this legislation would not interfere with the awful use of firearnms by the
vast majority of responsible gun owners in the United States.

W al so believe that enactnment of this measure would aid in curbing the problem of gun
abuse that exists in the United States. The preponderance of evidence substantiates that
firearns controls are effective in curtailing gun abuse and there is every reason to
beli eve that the enactnment of this title would effect similar results.

A careful study of this issue for the last 6 years has led us to conclude that the
enactment of this title is necessary and prudent.

EXTENT OF THE PROBLEM

The problemof firearms msuse in crines of violence in the United States has been
adequately docunented by the Judiciary Subcommittee to | nvestigate Juvenile Delinquency,
commencing with the subconmttee's hearings record of 1963 and including the hearing
records of 1964, 1965, and 1967.

There is no further need to detail the committee's findings in this report, in view of
the fact that they are included in the above-referenced hearing records and in Judiciary
Conmittee Report 1866, 89th Congress, Second session

However, a summary of the major problem areas docunmented by the committee is appropriate
to outline the extent and the scope of the firearns abuse problem

Two prime sources of firearns to crimnals, juveniles, nental defectives, and crinme-bent
i ndi vi dual s which involve access to guns through interstate routes are the mail -order

common carrier source and the out-of-state, nonresident source. In both cases, the
conmittee's record is replete with evidence substantiating that these sources of firearns
for illicit purposes are major problemareas with which only the Federal CGovernnent can

deal effectively.

Because of interstate, nonresident purchases of firearnms for crimnal purposes, the | aws
of our States and their political subdivisions are circunvented, contravened, and rendered
i nef fective.

As an example of this, the Massachusetts authorities have testified that 87 percent of
4,506 crinme guns misused in that State were purchased outside of Massachusetts in
nei ghboring States. The result is that their stringent controls which are applicable to
the sale of firearns and primarily handguns, are considered reduced in effectiveness.

The prosecuting attorney of Wayne County, Mch., which includes the city of Detroit,
testified that 90 out of every 100 crinme guns confiscated in Detroit are not purchased and
regi stered in Mchigan, and that the prime source of these crine guns is by purchases in
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nei ghboring GChi o, *2165 where controls on firearns are nmininmal. This was also true of the
firearns used in the Detroit riot of July 23-29, 1967.

A second mmj or source of crime guns, the mail-order, conmmon carrier route, has been
substantiated by the commttee's investigations and by the testinony of a host of
wi t nesses who have appeared before it.

One-quarter of the mail-order gun recipients investigated had crimnal records before

ordering and receiving their firearns. |In addition, juveniles and ninors have utilized
the anonynity of the mails to order and then receive firearnms by common carrier in
circumvention and contravention of State and local laws. |In contributing to our

ever-increasing crine rates, juveniles account for sonme 49 percent of the arrests for
serious crines in the United States and m nors account for 64 percent of the total arrests
in this category.

Addi ti onal nmajor problem areas concern (1) the question of inported firearnms; (2) the
ease with which anyone can becone licensed as a federally licensed dealer in firearns; and
(3) the ease with which anyone nay acquire a destructive device, such as an antitank gun
a bazooka, or a nmortar for unlawful purposes.

Substantial nunbers of firearns that are sold via the nail-order route in the United
States are foreign inported firearns, either of the military surplus category or the
category of inexpensive, small-caliber firearms, which have been ternmed as 'unsafe' and as
' Sat urday ni ght specials.'

Qur | aw enforcenent officials have testified that from50 to 80 percent of the crine
guns that are confiscated each year are foreign inports of either of the above categories
of weapons. Many of these inports are shipped into the United States as parts or
di sassenbl ed. Many are rebored and rechanbered upon reentry into the United States and the
barrels are cut down for conceal ment purposes.

The majority of the countries whose surplus arns are dunped in the United States
stringently control access to firearnms within their own borders and preclude such dunping
in those countries. Furthernore, the United States no |onger sells donmestic nmilitary
surplus to the public. Only through affiliation with the National Rifle Association nay an
i ndi vi dual secure a domestic mlitary surplus firearmfromthe Federal Government.

The inportation of military surplus arns is a contributing factor to the nisuse of the
destructive devices, such as the Finnish Lahti antitank gun that was used in the robbery
of a Brinks Co. installation in Syracuse, N.Y.

The majority of the destructive devices that have been used unlawfully in recent years
inthe United States have been inported military surplus. Such inplements of war have no
sporting use and their continued inportation and domestic availability to virtually anyone
cannot be justified.

The | ast najor area covered by the comrittee in its investigations and heari ngs concerns
the licensing standards and the issuing of licenses to persons as federally |icensed
deal ers, manufacturers, and inporters in firearnmns.

A recent Treasury Departnent survey of licensed firearms dealers reflects that fully
one-quarter of themare not bona fide dealers in firearns,*2166 but rather are individuals
who have purchased a Federal license for $1 in order to trade in firearms at substantia
di scounts or for whatever other purpose they desire.
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The $1 license fee is not realistic and the licensing standards are not adequate to
i nsure that only bona fide persons are to be licensed as Federal firearns dealers. In
addition, the licensing fee for manufacturers and inporters is not realistic nor are the
standards in order to obtain such |icenses adequate under existing |aw.

The probl em of gun abuse as docunented by the conmittee is real, it is urgent and it is
i ncreasi ng each year and there should be no further delay in nmeeting it squarely with
remedi al Federal |egislation

PRESI DENT' S STATEMENT ON FI REARM5 CONTROL

In President Johnson's nmessage on crine to the Congress of February 6, 1967, he
i ndicated that 'Any effective crinme control programrequires the enactnent of firearns
legislation.” He went on to underscore the need for firearms |egislation and said 'l urge
the 90th Congress to place it high on its agenda in this session.’

He went on to indicate that the |legislation that he was proposing to the Congress was
'closely conparable in substance to that which was under consideration in the |ast
Congress."'

In concluding his remarks on this issue, the President said: 'To pass strict firearns
control laws at every |evel of government is an act of sinple prudence and a neasure of
civilized society. Further delay is unconscionable.’

SCOPE OF COVERAGE
The interstate traffic in mail-order firearns, other than rifles and shotguns

The title would have the effect of channeling interstate and foreign comerce in
firearns other than rifles and shotguns through federally |icensed inporters,
manuf acturers, and deal ers, thereby prohibiting the commercial mail-order traffic in
firearns other than rifles and shotguns to unlicensed persons. This will enable the
States to nore effectively control this traffic within their own jurisdictions under the
police power granted to them by the Constitution

The record reflects the concern of |aw enforcenment officials throughout the country over
the vast proliferation of mail-order firearns in interstate comerce.

This traffic is a neans which affords circumvention and contravention of State and |oca
| aws governing the acquisition of forearns. It is characterized by ready availability,
m ni mal cost and anonymity of purchase. The result has been an ever-increasing abuse of
this source of firearms by juveniles, mnors, and adult crimnals. W believe that the
controls on the mail-order traffic as contained in this title are justified

Acquisition of firearns by juveniles and m nors

The title would bar federally licensed inporters, manufacturers, and dealers from
selling or otherw se disposing of any firearns to any person *2167 who (in the case of an
i ndi vidual ) he knows, or has reasonabl e cause to believe, is under 21 years of age (except
for a shotgun or rifle). The title would place sinilar restrictions on interstate
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carriers regarding delivery of firearms to such persons. Thus, the title would provide a
uni form and effective means through the United States for preventing the acquisition of
the specified firearnms by persons under such ages. However, under the title, a mnor or
juvenile would not be restricted fromowning or learning the proper usage of the firearm
whi ch his parent or guardian desired himto have could be obtained for the minor or
juvenile by the parent or guardian

The cl andestine acquisition of firearns by juveniles and minors is a npbst serious
probl em facing | aw enforcenent and the citizens of this country. The controls proposed in
the title are designed to nmeet this problemand to substantially curtail it.

Qut - of - St at e purchase of conceal able firearns

The title would prohibit a federally licensed inmporter, manufacturer, or dealer from
selling or otherw se disposing of a firearm (other than a shotgun or rifle) to any person
whom he knows, or has reasonabl e cause to believe, does not reside in (or in the case of a
corporation or other business entity, who does not have a place of business in) the State
in which the inporter's manufacturer's, or dealer's place of business is |ocated.

The title would al so make unl awful for any person to bring into or receive in the State
where he resides a firearm purchased outside that State in those cases where it would be
unl awful for himto purchase or possess such firearmin the State (or politica
subdi vi si on thereof) where he resides.

The provisions of the title which prohibit a |licensee fromdisposing of firearns (other
than rifles and shotguns) to persons who are not residents of the State in which he
conducts his business is justified by the record, which is replete with testinony
docunenting the fact that the purchase of such firearnms by persons in other than their
residence. State is a serious contributing factor to crine. Testinmony further indicates
that |arge nunmbers of crimnals and juveniles have avail ed thensel ves of this source of
firearns in order to circumvent the laws of their respective jurisdictions.

| mportation of nonsporting and military surplus firearms

The title would curb the flow of surplus nmilitary weapons and other firearns being
brought into the United States which are not particularly suitable for target shooting or
hunti ng.

The provisions concerning the inmportation of firearnms would not interfere with the
bringing in of currently produced firearns, such as rifles, shotguns, pistols, or
revol vers of recogni zed quality which are used for hunting and for recreational purposes,
or for personal protection

The inmportation of certain foreign-nade and military surplus non-sporting firearns has
an inportant bearing on the problemwhich this title is designed to alleviate. Thus the
i mport provisions of this title seementirely justified.

H ghly destructive weapons

The title would extend the coverage of Federal |aw specifically to include highly
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destructive devices, such as explosive or incendiary bonbs, grenades, *2168 mines, and so
forth, and would establish strict controls for interstate and foreign comerce in such
devices, and large-caliber mlitary-type weapons, such as bazookas, nortars, and antitank
guns.

The record reflects a consensus that these highly destructive devices should be
subj ected to strict Federal regulations.

Li censing of inporters, manufacturers, and deal ers

The title would prescribe meaningful |icensing standards and deni al hearing procedures
designed to assure that |licenses would be issued only to responsible, |aw abiding persons
actual ly engaged in or intending to engage in business as inporters, manufacturers, or
dealers in firearns. License fees, to be increased by the title would provide sufficient
funds to partially defray investigation of applicants and would tend to di scourage |icense
applications by persons who do not intend to engage in the business for which the |icense

i s sought.
The record is abundantly clear on the need for the provisions of this title which set
forth specific standards and increased license fees in order to obtain Federal |icenses to

engage in business as a manufacturer, dealer, or inporter in firearns.

The absence of specific standards fromthe present Federal law and the mnimal fees in
the | aw have resulted in abuse which violates the intent of present Federal firearns
control s.

Recor dkeepi ng provi si ons

The title would place nore enphasis on the recordkeeping responsibilities of |icensees
by requiring that the licensee record identifying infornation submtted to himby the
purchaser, and by specifically providing for the inspection of records by the Treasury
Depart nment.

The title would al so authorize the rel ease of pertinent infornation obtained fromthe
licensee's records, to State and | ocal authorities, to assist themin |aw enforcement
activities. In addition, the title would nmake it possible to require, by regulations, the
subm ssi on of reports concerning the operations of |icensees.

Transfer of Federal Firearns Act

This Title transfers the provisions of the Federal Firearns Act, as nodified by this
Title, fromTitle 15 of the United States Code to Title 18 of the United States Code
which Title contains the Federal crimnal |aws.

CONSTI TUTI ONALI TY OF FEDERAL FI REARMS LEQ SLATI ON
A nunmber of wi tnesses at the hearings have raised the question of the constitutionality

of Federal firearns |egislation, because it would interfere with individual rights
guaranteed by the second amendnent to the Constitution. The amendnent provides:
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A well regulated MIlitia, being necessary to the security of a free State, the right of
t he people to keep and bear Arns, shall not be infringed.

It is noteworthy that enactnment of the National Firearms Act of 1934, as well as of the
Federal Firearns Act, was opposed on the same grounds *2169 and that these statutes were
attacked in the courts as being violative of the second amendnent. The courts have
uniformy ruled to the contrary, and their decisions make it plain that the amendnment
presents no obstacle to the enactnent and enforcenent of this title.

The decisions hold that the second anmendnent, unlike the first, was not adopted with the
i ndividual rights in mnd, but is a prohibition upon Federal action which would interfere
with the organization of militia by the states of the Union

Qoviously, Federal firearns |egislation does not hanper the present-day nilitia, that
is, the National Guard, and the courts have held accordingly (see United States v. Mller
59 S.C&t. 816, 307 U.S. 174 (1939); Cases v. United States, 131 F.2d 916 (1st Cr.., 1942),
certiorari denied, sub nom Vel asquez v. United States, 63 S.C&. 1431, 319 U.S. 770 (1943);
United States v. Tot, 131 F.2d 261 (3d Gr., 1942), reversed on other grounds, 63 S. C
1241.319 U. S. 462 (1943); United States v. Adans, 11 F.Supp. 216 (S.D. Fla., 1935)).

It is sonetines contended that, aside fromthe second anendnent, there is a natura
right to bear arnms, or a right stemming froma State constitution. However, it is wel
settled that there is nothing inherent in any such right that renders it absolute. The
overwhel ming majority of State cases hold that the |egislature may prescribe regul ations
and limtations with regard to the carrying of weapons. It is clear, for exanple, that a
State |law prohibiting the carrying of revolvers without a license, or forbidding
possessi on of conceal ed weapons, does not violate either the Federal or that State's
constitution. And it is clear that no body of citizens other than the organi zed State
mlitia, or other nmilitary organization provided for by law, may be said to have a
constitutional right to bear arnms.

In summary, the decided cases, both at the Federal and State |evels, reveal no
constitutional barrier to the passage of this title. To the contrary, they afford anple
precedent for its validity.

SECTI ON- BY- SECTI ON ANALYSI S
TITLE |

Section 101.-- Section 101 of part A establishes within the Departnent of Justice, under
the general authority of the Attorney General, a three nmenber Law Enforcenent
Admini stration (referred to in this title as "Admnistration ') appointed by the
President, by and with the consent of the Senate. No nore than two nmenbers of the
Admi ni stration shall be of the sanme political part. The menbers of the Adm nistration
shal | have the special qualifications and expertise in the field of |aw enforcenent.

PART B- PLANNI NG GRANTS

Sections 201 and 202 establish and authorize a grant programto be carried out by the
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Admi ni stration for the purpose of encouraging and assisting States and | ocal governnents
to prepare and adopt conprehensive | aw enforcenment plans, with the proviso that no unit or
conbi nati on of *2170 units of |ocal governnent shall be eligible for a planning grant
unless it has a popul ation of 50,000 or nore persons.

Section 203.-- Section 203 provides that a grant authorized under section 202 shall not
exceed 80 percent of the total cost of the preparation, devel opment, or revision of a
pl an.

Section 204.-- Section 204 states that the Administration may advance grants authorized
under section 202 upon application. Such application shall (1) set forth prograns and
activities designed to carry out the purposes of section 302, (2) contain information as
may be prescribed in accordance with section 501, and (3) contain a certification that a
copy of the application has been subnmitted to the chief executive of the State and, where
appropriate, the State | aw enforcenment agency, of the State or States in which the
applicant is |located, in accordance with section 521

PART C- GRANTS FOR LAW ENFORCEMENT PURPOSES

Section 301-- States the purpose of this part to be to encourage States and units of
general | ocal governnent to carry out progranms and projects to i nprove and strengthen | aw
enf or cenent .

Section 302(a).-- Authorize the Admi nistration to nmake grants to States and units of
general |ocal governnent, and conbi nations of such States or units, to inprove and
strengthen the | aw enforcenent. To be eligible for a grant, such State, unit or
conbi nation of units of |ocal governnment nust have a popul ati on of not |ess than 50,000
persons.

Subsection (b) of section 302 sets forth the purposes for which grants may be made under
this part to be: (1) Public protection, including the devel opment, denonstration
eval uation, inplenentation, and purchase of methods, devices, facilities, and equi pment
designed to i nmprove and strengthen | aw enforcenent and reduce crime in public and private

pl aces. (2) The recruitnment and training of |aw enforcenent personnel. (3) Public
education relating to crine prevention and encouragi ng respect for |aw and order. (4)
Construction of buildings or other facilities which would fulfill or inplenment the purpose

of this section. (5) Organization, education, and training of special |aw enforcenent
units to conmbat organized crime. (6) Organization, education, and training of regular |aw
enforcenent reserve units for the prevention, detection, and control of riots.

Subsection (c) of section 302 |limts the anmount of any grant under this part to nor nore
than 60 percent of the cost of the program or project, except that up to 75 percent of the
cost may be allowed for grants for organized crine and riot control purposes, and not nore
than 50 percent of the cost may be allowed for construction of buildings or other
facilities, with no part of the funds to be used for land acquisition

Subsection (d) provides that not nore than one-third of any grant may be expended for
t he conpensation of personnel except that this limtation shall not apply to personne
engaged in training prograns.

*2171 Section 303(a).-- Requires an application be made to the Adm nistration
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containing: (1) information which nay be prescribed in accordance with section 501; and
(2) a program which carries out the purposes set forth in section 302 which is consistent
with a | aw enforcenent plan devel oped by the applicant and approved for the purpose of
this part.

Subsection (b) of section 303 authorizes the Administration to make grants under this
part only if the applicant has on file with the Administration an approved | aw enfor cenment
pl an which conforms to the purposes and requirenents of this title. Each plan shall (1)
enconpass a State, unit or general |ocal government, or conbination, unless it is not
practicable to do so, and (2) contain adequate assurances that Federal funds to be nade
avai | abl e under the application will be used to supplenent, or, to the extent practicable,
i ncrease the anmount of funds that the applicant woul d ot herwi se make available for | aw
enf orcenent purposes.

Subsection (c) of section 303 states that the Admi nistration may approve applications
for grants under this part only if the requirenments of subsections (a) and (b) are net.
The Administration is directed to encourage plans which enconpass entire metropolitan
areas, encourage plans which are coordinated with other State or |ocal plans and systens,

and encourage plans which provide for the inprovenent of all |aw enforcenent agencies in
t he area enconpassed by the plans.
Section 304(a).-- In making grants under this part, the Administration is to give

speci al enphasis, where appropriate or feasible, to prograns and projects dealing with the
prevention, detection, and control of organized crine and riots.

Subsection (b) of section 304 suspends the requirenments of section 303 until August 31
1968, and authorizes the Administration to make grants for prograns and projects dealing
with the prevention, detection and control of riots and other civil disorders on the basis
of detailed applications, including the relationship of the prograns and projects to the
general programfor the inprovenent of |aw enforcenent.

PART D- TRAI NI NG EDUCATI ON, RESEARCH, DEMONSTRATI ON, AND SPECI AL GRANTS

Section 401.-- States the purpose of this part.

Section 402(a).-- Establishes within the Department of Justice, under the genera
authority of the Admnistration, a National Institute of Law Enforcenent and Crim nal
Justice to encourage research and devel opment to i nprove and strengthen | aw enforcemnent.

Subsection 402(b) authorizes the Institute to (1) make grants or enter into contracts
wi th public agencies, institutions of higher education, or private organizations to
conduct research, denonstrations, or special projects pertaining to the purposes described
inthis title; (2) make continuing studies to devel op new or inproved approaches,
techni ques, systens, etc., to inprove and strengthen | aw enforcenent-- not linmted to
projects or *2172 prograns carried out under this title; (3) carry out behavioral research
projects on the causes and preventions of crime and the evaluation of correctiona
procedures; (4) make recomendati ons for the inprovenent and strengthening of |aw
enforcenent by Federal, State, and |ocal governments; (5) carry out prograns of
i nstructional assistance, such as research fellowships; (6) collect and dissem nate
information to inprove and strengthen | aw enforcenent; and (7) establish a research center
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to carry out the prograns described in this section

Section 403.-- Provides that grants for this part may be up to 100 percent of the tota
cost of each project for which a grant is made.

Section 404(a).-- The Director of the Federal Bureau of Investigation is authorized to
(1) establish and conduct training prograns for State or |ocal |aw enforcenment personne
at the Federal Bureau of Investigation National Acadeny at Quantico, Va., when such
training is requested by the State or local unit of governnent; (2) devel op new or
i mproved approaches, techniques, systems, equi pnent, and devices to inprove and strengthen
| aw enforcenment; and (3) at the request of a State or local unit of government, assist in
conducting regional training prograns for the training of State and | ocal |aw enforcenent
per sonnel

Subsection (b) of section 404 provides that in carrying out the duties of this section
the Director of the Federal Bureau of Investigation shall be under the general authority
of the Attorney General.

Section 405.-- Repeals the Law Enforcenent Assistance Act of 1965, with the provision
that the Adm nistration is to study, review, and evaluate projects and prograns funded
under that act. The Adnministration (or the Attorney General until the nenbers of the
Admi ni stration are appointed) is authorized to obligate funds for the continuation of LEEA
projects approved prior to the date of enactnent of this act, to the extent that such
approval provided for continuation

Section 406(a).-- Authorizes the Admi nistration, after consultation with the
Conmi ssi oner of Education, to carry out prograns of academnm c educational assistance
provided for in subsections (b) and (c) of this section

Subsection (b) of section 406 authorizes the Adnministration to nake paynents to
institutions of higher education for |oans to students enrolled on a full-tinme basis in
col | ege-1evel prograns approved by the Adninistration and | eading to degrees or
certificates in areas directly related to | aw enforcenment. Special consideration will be
given to police or correctional personnel of States or |ocal governnent on acadenic |eave
to earn such degrees or certificates. The maxi mum | oan authorized for any person is
$1,800 per academic year. The total anpbunt of such loan shall be canceled at the rate of
25 percent of the total anpbunt of the loan plus interest for each year of service as a
full-time [aw enforcenent officer. The Administration is to issue regulations stating
terms and conditions under which |oans are to be nade.

Subsection (c) of section 406 authorizes the Adnministration to nake paynents of
institutions of higher education for tuition and fees of |aw *2173 enforcenment officers
enrolled in college-1evel courses. The naxi num paynent is $200 per academ c quarter or
$300 per senmester. The academ c program nust be approved by the Adnministration and lead to
a degree or certificate in an area related to | aw enforcenent or an area suitable for
persons enployed in | aw enforcenent. An officer receiving assistance under this
subsection nust agree to repay the full amount of the assistance if he does not remain in
t he enpl oynment of his [ aw enforcenment agency for 2 years follow ng conpletion of the
courses for which assistance was granted.

PART E- ADM NI STRATI VE PROVI SI ONS
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Section 501.-- Authorizes the Administration, after consultation with representatives of
States and units of general |ocal government, to establish rules and regul ati ons necessary
to the exercise of its functions under, and are consistent with the stated purpose of this
title.

Section 502.-- Section 502 pernmits the Administration to delegate to any officer or
official of the Administration, or, with the approval of the Attorney Ceneral, any officer
of the Departnment of Justice, such functions as it deens appropriate.

Section 503.-- Section 503 provides that the powers, functions, and duties specified in
this title to be carried out by the Adnministration shall not be transferred el sewhere in
t he Department unless specifically hereafter authorized by the Congress.

Section 504.-- Section 504 gives the Adnministration the power to hold hearings, sign and
i ssue subpoenas, administer oaths, exani ne witnesses, and receive evidence at any place in
the United States it nay designate.

Sections 505 and 506.-- Sections 505 and 506 anend sections 5315 and 5316 of title 5,
United States Code, to provide for the schedul e of conpensation of the Administrator at a
level IV position ($27,000) and the Associate Administrators at |evel V positions
($26, 000) .

Section 507.-- Section 507 authorizes the Adm nistration, subject to the civil service
and classification laws, to select, appoint, enploy, and fix the conpensation of officers
and enpl oyees necessary to carry out the functions of this -title.

Section 508.-- Section 508 authorizes the Administration, on a reinbursable basis, to
use the avail abl e services, equipnent, personnel, and facilities of the Departnent of
Justice and of other agencies of the Governnent.

Section 509.-- Section 509 provides that the Adnministration shall have the power and
authority to discontinue paynents under this title, after reasonable notice and
opportunity for hearing, whenever it finds that the applicant or grantee substantially
fails to conply with the provisions of this title, regulations pronul gated by the
Admi ni stration, or a plan or application submtted in accordance with the provisions of
this title.

*2174 Section 510.-- Subsection (a) of section 510 states that the findings and
concl usions of the Administration shall be final, except as hereinafter provided.

Subsection (b) of section 510 provi des that whenever the Adm nistration takes action to
reject an application deny a grant, nake a grant in a | esser anobunt than applied for, or
di scontinues a grant or a portion thereof, it shall so notify the applicant or grantee of
its action setting forth the reasons for the action taken, and further provides that an
applicant or grantee, under this title, upon request, nay obtain a hearing before the
Admi ni stration upon the action taken, and the Adninistration is authorized and directed to
hol d such hearings. The findings of the Administration shall be conclusive except as
ot herwi se provided in this part.

Subsection (c) of section 510 provides for a rehearing if an applicant is dissatisfied
with the findings of the Admi nistration under subsection (b) of section 510.

Section 511.-- Subsection (a) of section 511 provides for an appeal by an applicant or
grantee dissatisfied with the final action under section 509 or section 510. It grants
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such applicant or grantee 60 days after notice of action to file with the appropriate U S.
circuit court of appeals a petition for review of the final action of the Adm nistration
The Administration is directed to file in the court the record of the proceedi ngs on which
the action was based.

Subsection (b) of section 511 provides that the court, for good cause shown may renand
the case to the Adnministration to take further evidence and the Adninistration may make
new nmodi fied findings of fact and nodify its previous action

Subsection (c) of section 511 gives the court jurisdiction to affirmthe action of the
Admi nistration or to set it aside, in whole or in part. The judgenent of the court shal
be subject to review by the Supreme Court of the United States.

Section 512.-- Section 512 provides a 5-year period for the prograns provi ded for by
this title.

Section 513.-- Section 513 authorizes the Administration to request from other Federa
agencies statistics, data, programreports, and other naterial in order that the prograns
under this title can be carried out in a coordi nated manner.

Section 514.-- Section 514 provides for the reinmbursement of the heads of other Federa
departrments for the performance of any functions under this title.

Section 515.-- Subsections (a) and (b) of section 515 provide that the Administration
shall collect and dissem nate information on the condition and progress of |aw enforcenent
in the several States, and to cooperate and | end technical assistance to States or |oca
governmental units.

Section 516.-- Subsection (a) of section 516 permts the Adninistration to deternine the
nmet hod of paynents under this title.

Subsection (b) of section 516 provides that not nore than 12 percent of the funds
appropriated for any 1 fiscal year shall be used in any one State. This linitation does
not apply to grants nade under part D

*2175 Section 517.-- Section 517 authorizes the Adm nistration to appoint advisory
conmittees and nakes provisions for conpensation and travel allowances.

Section 518.-- Subsection (a) of section 518 provides that nothing contained in this
title or any other act shall be construed to authorize any Federal control over any |aw
enf orcenent agency of any State or political subdivision thereof.

Subsection (b) of section 518 states that notwi thstandi ng any other provision of lawthe
Admi ni stration shall not construe anything in this title as authorization to require an
applicant or grantee to adopt a percentage ratio or other programto achieve racial
bal ance or to elimnate racial balance in any | aw enforcement agency, or to deny or
di scontinue a grant because of the refusal of an applicant or a grantee to adopt such a
rati o, system or program

Section 519.-- Section 519 directs the Administration to report to the President and to
t he Congress by August 31, of each year on the activities under this title.

Section 520.-- Section 520 authorizes $100, 111,000 to be appropriated for the fisca
years ending June 30, 1968, and June 30, 1969, and $300 mllion for the fiscal year ending
June 30, 1970. Authorization of sums for succeeding fiscal years is left to the discretion
of the Congress.

O the anmount appropriated for the fiscal years ending June 30, 1968, and June 30, 1969,
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$35 million shall be for part B, planning grants; $50 nillion shall be for part C |aw
enforcenent grants (action grants), with not nore than $2,500, 000 of action grant funds
for programs or projects in the area of public education relating to crime prevention and
i mproving public understanding in relation to | aw enforcenent, not nore than $15 mllion
for projects and prograns relating to the prevention and control of organized crine, with
not nore than $1 mllion to be used in any one State; not nore than $15 nillion for
projects and prograns relating to the prevention and control of riots, not nore than $10
mllion shall be for purposes relating to correction, probation, and parole; and

$25, 111, 000 shall be for the purposes of part D, training, education, research
denonstration, and special grants, of which amount $5,111, 000 shall be for the Federa
Bureau of Investigation to carry out its functions under section 404, and not nore than
$10 mllion shall be for prograns of acadeni c educati onal assistance authorized by section
406.

Section 521.-- Section 521 sets as a prerequisite for a grant under this title a
certification that the applicant has submitted a copy of the application to the chief
executive of the State or States, and, where appropriate, to the State | aw enforcenent
agency or agencies, in which the unit is located. It provides a period of 60 days in
whi ch the chief executive and, where appropriate, |aw enforcenent agency can eval uate the
application in relationship to other applications and subnmit such evaluation in witing to
t he Adm nistration.

Section 522.-- Subsection (a) of section 522 provides for the keeping of such records by
each recipient as the Administration shall prescribe.

*2176 Subsection (b) of section 522 provides that the Adninistration and the Conptroller
CGeneral shall have access to pertinent material relating to grants received under this
title.

Section 601.-- Section 601 defines, as used in this title, the following ternms: 'I|aw
enforcenent,' 'organized crine,' 'State,' 'unit of general [ocal governnent,'
'conbi nation' as applied to States or units of general governnent, 'construction,' State
| aw enforcenment agency,' 'State organized crime prevention council,' 'netropolitan area,'’

"public agency,' and 'institution of higher education.'

TITLE 11

Section 701 of title Il adds new sections 3501-3503 to chapter 223, title 18, United
States Code. The section analysis by Code citation foll ows:

Section 3501, United States Code.-- Subsection (a) of section 3501 provides that a
vol untary confession is adm ssible in evidence in any crimnal prosecution brought by the
United States or the District of Colunbia.

Subsection (b) lists the factors and circunstances that the trial judge is to consider
i n deci ding whether the confession is voluntary.

Subsection (c) provides that a confession made whil e under detention shall not be
i nadm ssi bl e sol ely because of delay in bringing the defendant before a magi strate or
conmi ssi oner.

Subsection (d) provides that nothing in that section will bar from evidence a voluntary
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spont aneous confession, given to anyone wi thout interrogation or when the defendant was
not under arrest or other detention.

Subsection (e) defines the term'confession' to include incrimnating statenents.
Section 3502, United States Code.-- Section 3502 denies jurisdiction to Federal courts
to reverse State cases involving adn ssions and confessions adnitted as voluntarily given

where the highest court of the State has affirnmed.

Section 3503, United States Code.-- Section 3503 provides that eye-witness testinony is
adnmi ssible in evidence and linmits the appellate jurisdiction of Federal and State cases
adnmitting this testinony into evidence.

Section 702 of title Il adds a new section 2256 to chapter 153, title 28, United States
Code. The Analysis of the new section to the Code is as follows:

Section 2256, United States Code.-- Section 2256 provides that State courts' judgnments
in crimnal cases regarding questions of |aw or fact shall be conclusive unless reversed
by a court with jurisdiction to review by direct appeal or certiorari, and denies Federa
court jurisdiction to review State court crimnal judgnents, except upon appeal or
certiorari after review of such judgnents by the highest court of the State.

*2177 TITLE 111

Because of the conplexity in the area of wi retapping and el ectronic surveillance, the

conmittee believes that a conprehensive and in-depth analysis of title IIl would be
appropriate in order to nmake explicit congressional intent in this area.
Section 801.-- Section 801 contains the findings relating to the conditions wth which

t he proposed legislation is designed to deal, and of the actions necessary to cope with
t hose conditions.

Par agraph (a) notes that intrastate and interstate wire comunications in our Nation are
i nextricably interwoven. Because the sane facilities are alternatively used by each cl ass
of communication, it is not practicable to draw a distinction between them (Wiss v.
United States, 60 S.Ct. 269. 308 U.S. 321 (1939).) It then finds that there has been
extensive wiretapping carried on w thout |egal sanction or the consent of any of the
participants to the comunications. Next it recognizes that intercepting devices are
bei ng used by certain segnments of our society to overhear private oral conversations. It
then notes that the contents of these communications are used in court and administrative
proceedi ngs and by persons whose activities affect interstate commerce and that the
possessi on, manufacture, distribution, advertising, and use of these devices are
facilitated by interstate commerce. Conpare Wckard v. Filburn, 63 S.&. 82, 317 U S. 111
(1942). The findings also recognize again that it is not practicable to draw distinctions
bet ween different cl asses of

oral conmuni cati ons.

Par agraph (b) recognizes that to protect the privacy of wire and oral comunications, to
protect the integrity of court and adm nistrative proceeding and to prevent the
obstruction of interstate commerce, it is necessary for Congress to define on a uniform
basi s the circunstances and conditions under which the interception of wire or ora
conmuni cati ons may be authorized. It also finds that all unauthorized interception of
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such communi cati ons shoul d be prohibited, as well as the use of the contents of
unaut hori zed i nterceptions as evidence in courts and administrative hearings.

Par agraph (c) recogni zes the extensive use made by organized crine of wire and ora
comuni cations. It then finds that the ability to intercept such communications is
i ndi spensabl e in the evidence gathering process in the adninistration of justice in the
area of organi zed cri ne.

Par agraph (d) recogni zes the responsible part that the judiciary nust play in
supervising the interception of wire or oral comunications in order that the privacy of
i nnocent persons may be protected: Except in energency situations (2518(7)) and where the
nati onal security is involved, the interception or use of wire or oral conmunications
shoul d only be on court order. Because of the inportance of privacy, such interceptions
should further be linmted to major offenses and care nust be taken to insure that no
nm suse i s nade of any information obtained.

Section 802.-- This section anends title 18, United States Code, by adding a new
chapter, entitled 'Chapter 119-- Wre Interception and Interception of Ora
Communi cati ons."'

*2178 Section 2510 of the new chapter contains the definitions of certain words enpl oyed
in the proposed new chapter

Paragraph (1) defines 'wire conmmunication' to include all conmunications carried by a
conmon carrier, in whole or in part, through our Nation's comruni cati ons network. The
coverage is intended to be conprehensive.

Par agraph (2) defines 'oral communication' to include any oral conmmunication uttered by
a person exhibiting an expectation that such comunication is not subject to interception
under circunstances justifying such expectation. The definition is intended to reflect
existing law. See Katz v. United States, 88 S.Ct. 507, 389 U S. 347 (1967). Conpare
United States v. South Eastern Underwiters Assn., 64 S.C. 1162, 322 U.S. 533 (1944) wth
Lee v. Florida, 191 So.2d 84 (1966), certiorari granted, Jan. 15, 1968, No. 174, 1967
Term The persons's subjective intent or the place where the communication is uttered is
not necessarily the controlling factor. Conpare Linnell v. Linnell, 143 N.E. 813 (Mass.
1924), with Freeman v. Freeman. 130 N.E. 220 (Mass. 1921). Neverthel ess, such an
expectation would clearly be unjustified in certain areas; for exanple, a jail cell (Lanza
v. New York, 82 S.C&t. 1218, 370 U.S. 139 (1962) or an open field (Hester v. United States,
44 S. . 445, 265 U. S. 57 (1924)). Odinarily, however,a person would be justified in
relyi ng on such expectati on when he was in his hone (Silverman v. United States, 81 S. Ct
679, 365 U.S. 505 (1961)) or office (Berger v. New York, 87 S.C&. 1873, 388 U.S. 41
(1967)), but even there, his expectation under certain circunmstances could be unwarranted,
for example, when he speaks too loudly. See State v. Cartwight, 418 P.2d 822 (Oe.

1966), certiorari denied 87 S. . 961, 386 U.S. 937 (1967). The person's expectation that
his communication is or is not subject to '"interception,' defined in paragraph (4),

di scussed below, is thus to be gathered and evaluated fromand in terns of all the facts
and circunst ances.

Par agraph (3) defines 'State' to include the District of Colunbia, the Conmonweal th of
Puerto Rico, and any territory or possession of the United States.

Paragraph (4) defines 'intercept' to include the aural acquisition of the content of any
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wire or oral communication by any electronic, mechanical, or other device. her forns of
surveillance are not within the proposed legislation. See Lee v. United States, 47 S.C
746, 274 U.S. 559 (1927); Corngold v. United States, 367 F.2d (9th 1966). An exami nation
of tel ephone conpany records by | aw enforcenent agents in the regular course of their
duties would be | awful because it would not be an '"interception.' (United States v.
Russo, 250 F.Supp. 55 (E.D.Pa. 1966)). The proposed legislation is intended to protect
the privacy of the communication itself and not the means of communication

Par agraph (5) defines 'electronic, nechanical, or other device' to include any device
whi ch can be used to intercept wire or oral comunications. Only equi pment furnished to a
subscri ber by a conmuni cati ons common carrier in the ordinary course of its business, and
bei ng used by the subscriber in the ordinary course of its business, equipnment being used
by a communi cati ons comon carrier *2179 in the ordinary course of its business, or by an
i nvestigative or |law enforcenent officer in the ordinary course of his duties, or hearing
ai ds woul d be excluded. O herw se the phrase intends to be conprehensive.

Par agraph (6) defines 'person' to include any individual, partnership, association
corporation, agent, or other natural or legal entity. Through the various provisions of
the proposed | egislation, including the section inposing civil and crimnal liability,
this definition defines the scope of the proposed chapter. The definition explicitly
i ncl udes any officer or enployee of the United States or any State or politica
subdi vision of a State. But see Pierson v. Ray, 87 S.C. 1213, 386 U.S. 547 (1967)).
Only the governnental units thenselves are excluded. Conpare Monroe v. Pope, 81 S. .

473, 365 U.S. (1961); WIlford v. California, 352 F.2d 474 (9th 1965). Oherw se the
definition is intended to be conprehensive.

Paragraph (7) defines 'investigative or |aw enforcenent officer' to include any Federal
State, or local |aw enforcenent officer enpowered to nmake investigations of or to nake
arrests for any of the offenses enunerated in the proposed legislation. It would include
| aw enforcenent personnel carrying out |aw enforcenment purposes. It includes within the
phrase any attorney authorized by law to prosecute or participate in the prosecution of
such offenses. The definition gives recognition to the affirmative responsibility which
the prosecuting officer has for the investigation of offenses and envisions close
cooperati on between | aw enforcenent and prosecuting officers.

Par agraph (8) defines 'contents' in reference to wire and oral communication to include
all aspects of the comunication itself. No aspect, including the identity of the
parties, the substance of the communicati on between them or the fact of the communication
itself, is excluded. The privacy of the comunication to be protected is intended to be
conpr ehensi ve

Par agraph (9) defines 'judge of conpetent jurisdiction.' This definition designates the
judicial officers whose responsibility it will be to supervise authorized interceptions.
Exi sting Federal search warrant practice pernits U S. Comissioners and city mayors to
issue warrants (18 U.S. C. 3041 (1964)). This practice is too permnissive for the
interception of wire or oral conmunications. Only judges of Federal district courts or
courts of appeal should issue Federal warrants. On the State level only the judges
desi gnat ed under | egislation neeting the standards under section 2516(2) discussed bel ow,
woul d be permitted to issue warrants. This is intended to guarantee responsible judicial
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participation in the decision to use these techniques.

Par agraph (10) defines 'conmunication common carrier' to have the sane neaning the
"common carrier' has in 47 U.S.C 153(1) (1958). It is intended to reflect existing |aw.

Par agraph (11) defines 'aggrieved person' to mean any person who was a party to any
intercepted wire or oral communication or a persons agai nst whomthe intercepti on was
directed. This definition defines the class of those who are entitled to invoke the
suppressi on sanction of section 2515 di scussed bel ow, through the notion to suppress
provi ded for by section 2518*2180 (10)(1) also discussed below. It is intended to reflect
existing law (Jones v. United States, 80 S.Ct. 725, 362 U.S. 257 (1960); CGoldstein v.
United States, 62 S. . 1000, 316 U.S. 114 (1942); Wng Sun v. United States, 83 S. ¢
407, 371 U.S. 471 (1963); see United States ex rel. De forte v. Mancusi, 379 F. 897 (2d
1967), certiorari granted, Jan. 22, 1968, No. 844, 1967 Term.

Section 2511 of the new chapter prohibits, except as otherw se specifically provided in
the chapter itself, the interception and disclosure of all wire or oral conmunications.
Par agraph (1) sets out several prohibitions. Subparagraph (a) prohibits the interception
itself. This elimnates the requirenent under existing law that an 'interception' and a
"divul gence' must take place. See Massicot v. United States, 254 F.2d 58 (5th),
certiorari denied, 79 S.C. 23, 358 U S. 816 (1958); Benanti v. United States, 78 S. C
155, 355 U.S. 96, 102 n. 10 (1957).

Subpar agraph (a) establishes a bl anket prohibition against the interception of any wire
comuni cation. Since the facilities used to transmit wire communications formpart of the
interstate or foreign conmuni cati ons network, Congress has plenary power under the
conmerce clause to prohibit all interception of such communications, whether by
wiretapping or otherwise. (Wiss v. United States., 60 S.&. 269, 308 U . S. 321 (1939)).

The broad prohibition of subparagraph (a) is also applicable to the interception of ora
comuni cations. The interception of such communi cati ons, however, does not necessarily
interfere with the interstate or forei gn comuni cati ons network, and the extent of the
constitutional power of Congress to prohibit such interception is less clear than in the
case of interception of wire comrunications. The Supreme Court has indicated that
Congress has broad power to protect certain rights under the Equal Protection O ause of
t he 14t h amendnent against private interference. (United States v. Guest, 86 S.&t. 1170,
383 U.S. 745 (1966) (concurring and dissenting opinions).) The right here at stake-- the
right of privacy-- is a right arising under certain provisions of the Bill of R ghts and
t he due process clause of the 14th amendnent. Al though the broad prohibitions of
subparagraph (a) could, for exanple, be constitutionally applied to the unlaw ul
i nterception of oral conmunications by persons acting under color of State or Federal [ aw,
see Katzenbach v. Morgan, 86 S.Ct. 1717, 384 U.S. 641 (1966), the application of the
par agraph to other circunstances could in sone cases lead to a constitutional challenge
that can be avoided by a clear statutory specification of an alternative constitutiona
basis for the prohibition

Therefore, in addition to the broad prohibitions of subparagraph (a), the comrttee has
i ncl uded subparagraph (b), which relies on accepted jurisdictional bases under the
commer ce cl ause and other provisions of the Constitution to prohibit the interception of
oral conmuni cati ons.
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Subparagraph (i) prohibits any interception through the use of a device |linked in any
way to the interstate or foreign network of wire comunications. Under this provision, for
exanpl e, the use of |eased or other telephone lines to transnit signals intercepted by
eavesdroppi ng devices is prohibited. The use of such Iines in the past has greatly
ext ended the range of eavesdroppi ng devi ces, since the devices can be nmade useful in
circunst ances *2181 where intercepted conversations cannot be conveniently nonitored from
adj acent prenises, but nmust be transmitted to a nore distant |ocation

Subparagraph (ii) prohibits any interception through the use of a device which transmits
conmuni cati ons by radio or which interferes with the transm ssion of radi o comruni cati ons.
As in the case of wire comunications, by radio or which interferes with the transm ssion
of radi o conmunications. As in the case of wire conmunications, Congress has plenary
power under the conmerce clause to regulate not only the use of radi o devices, but also
the use of devices that interfere with radio comuni cations. Subparagraph (ii) is
i ntended to be a conplete prohibition against the use of such devices for the interception
of oral communications. The provisions will be applicable even though only one conponent
in a series of devices used in conbination by an eavesdropper is a radi o device.

Subparagraph (iii) prohibits any interception through the use of a device, if the device
itself or any of its conponents has been sent through the mail or transmitted in
interstate or foreign comrerce.

Subpar agraph (iv) prohibits any interception that takes place on the prem ses of a
busi ness whose operations affect interstate or foreign comerce. The subparagraph al so
prohi bits any interception, wherever it takes place, which obtains or is for the purpose
of obtaining i nformati on about such a business. The broad provisions of the subparagraph
are intended to elimnate one of the nost insidious contenporary practices of industria
espi onage.

Subpar agraph (v) prohibits any interception that takes place in the District of
Col unbi a, Puerto Rico, or the territories or possessions of the United States. Since
Congress has plenary power over these geographic areas, the prohibitions are conplete.

Taken together, subparagraphs (i) to (v) of subparagraph (b) create an essentially
conpr ehensi ve ban on the interception of oral comunications. The provisions will be
applicable to the overwhel ming majority of cases involving the unlawful interception of
such communi cations, and it will be unnecessary to rely on the broader prohibition of
subparagraph (a). In nany cases, use of a particular device will violate nore than one,
or even all, of the provisions of subparagraph (b). The conmittee intends in such cases
that a person nay be convicted of only one offense under the section

Subpar agraphs (c) and (d) prohibit, in turn, the disclosure or the use of the contents
of any intercepted comunication by any person knowi ng or having reason to know the
i nformati on was obtained through an interception in violation of this subsection. The
di scl osure of the contents of an intercepted comunication that had al ready becone public
i nformati on' or 'comon know edge ' would not be prohibited. The scope of this know edge
required to violate either subparagraph reflects existing law (Pereira v. United States,
74 S. . 358, 347 U.S. 1 (1954)). A violation of each nust be willful to be crimna
(United States v. Miurdock, 54 S.Ct. 223, 290 U.S. 389 (1933)). Each prohibition strikes
not only at the prohibited action but also at endeavors (Osborn v. United States, 87 S. .
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429, 385 U.S. 323 (1966)) and procurenents (Nye & Nissen v. United States, 69 S.O. 766,
336 U.S. 613 (1949)). There is no intent to preenpt State law. *2182 Each violation is
puni shabl e by a fine of $10,000 or inprisonnent of not nore than 5 years, or both.

Paragraph (2)(a) provides that it shall not be unlawful for an operator of a sw tchboard
or enpl oyees of a conmon carrier to intercept, disclose, or use wire comunications in the
normal course of their enploynent while engaged in any activity which is a necessary
incident to the rendition of his service or the protection of the rights or property of
the carrier. It is intended to reflect existing law (United States v. Beckley, 259
F. Supp. 567 (D.C. Ga. 1965)). Paragraph (2)(a) further provides that conmunication conmmon
carriers shall not utilize service observing or random nonitoring except for mechanical or
service quality control checks. Service observing is the principal quality control
procedure used by these carriers for maintaining and i nproving the quality of telephone
service. Such observing is done by enpl oyees known as service observers, and this
provision was inserted to insure that service observing will not be used for any purpose
ot her than mechani cal and service quality control

Paragraph (2)(b) provides a similar exception for an enpl oyee of the Federa
Communi cati ons Conmmi ssion in the normal course of his enploynment in the discharge of the
nonitoring responsibility of the Conm ssion.

Paragraph (2)(c) provides that it shall not be unlawful for a party to any wire or ora
conmuni cati on or a persons given prior authority by a party to a conmunication to
i ntercept such comunication. It largely reflects existing law. \Were one of the parties
consents, it is not unlawful. (Lopez v. United States, 83 S.C. 1381, 373 U S. 427
(1963); Rathbun v. United States, 78 S .&. 161, 355 U.S. 107 (1957); On Lee v. United
States, 72 S.&t. 967, 343 U.S. 747 (1952)). Consent may be expressed or inplied.
Survei |l ance devices in banks or apartnent houses for institutional or personal protection
woul d be inpliedly consented to. Retroactive authorization, however, would not be
possible. (Wiss v. United States, 60 S.Ct. 269, 308 U.S. 321 (1939)) and 'party' would
nmean the person actually participating in the communication. (United States v. Pasha, 332
F. 193 (7th), certiorari denied, 85 S. &. 75, 379 U. S 839 (1964)).

Paragraph (3) is intended to reflect a distinction between the adninistration of
donestic crimnal legislation not constituting a danger to the structure or existence of
the Governnent and the conduct of foreign affairs. It makes it clear that nothing in the
proposed chapter or other act anended by the proposed legislation is intended to limt the
power of the President fromthe acts of a foreign power including actual or potentia
attack or foreign intelligence activities, or any other danger to the structure or
exi stence of the CGovernnent. \here foreign affairs and internal security are involved,

t he proposed system of court ordered el ectronic surveillance envisioned for the

admi ni stration of donestic crimnal legislation is not intended necessarily to be
applicable. The two areas may, however, overlap. Even though their activities take place
within the United States, the donestic Conmunist party and its front groups remain
instruments of the foreign policy of a foreign power (Conmunist Party, U S A v.
Subversive Activities Control Board, 81 S. &. 1357, 367 U S. 1 (1961)). *2183
Consequently, they fall within the field of foreign affairs and outside the scope of the
proposed chapter. Yet, their activities may involve violations of domestic crinina

© 2006 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1966131622
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1949118144
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1949118144
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&SerialNum=1965133133
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&SerialNum=1965133133
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1963103071
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1957127054
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1952118582
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1952118582
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1939126637
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DocName=85SCT75&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1961125509
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1961125509

Westlaw:

S. REP. 90-1097 Page 65
S. REP. 90-1097, S. Rep. No. 1097, 90TH Cong., 2ND Sess. 1968,
1968 U.S.C.C. A N 2112, 1968 W. 4956 (Leg.Hist.)

(Cte as: 1968 U.S.C.C A N 2112)

| egislation. See Abel v. United States, 80 S. Ct. 683, 362 U S. 217 (1960). These

provi sions of the proposed chapter regarding national and internal security thus provide
that the contents of any wire or oral comunication intercepted by the authority of the
Presi dent nay be received into evidence in any judicial trial or adm nistrative hearing.
O herwi se, individuals seeking the overthrow of the Government, including agents of
foreign powers and those who cooperate with them could not be held legally accountable
when evi dence of their unlawful activity was uncovered incident to the exercise of this
power by the President. The only linitations recognized on this use is that the

i nterceptions be deened reasonabl e based on an ad hoc judgment taking into consideration
all of the facts and circunstances of the individual case, which is but the test of the
Constitution itself (Carroll v. United States, 45 S.&t. 280, 267 U. S 132 (1925)). The
possibility that a judicial authorization for the interception could or could not have
been obtai ned under the proposed chapter would be only one factor in such a judgenent. No
preference should be given to either alternative, since this would tend to linmt the very
power that this provision recognizes is not to be deened di sturbed.

The provisions of section 2512 banning the manufacture, distribution, sale, possession
and advertising of w retapping and eavesdroppi ng devices will significantly curtail the
supply of a variety of devices. There is no intent to preenpt State law. The
prohi bitions are applicable to devices whose design renders themprimarily useful for the
surreptitious interception of private wire or oral comunications. The statutory phrase
is intended to establish a relatively narrow category of devices whose principal use is
likely to be for wiretapping or eavesdropping. A device will not escape the prohibition
nerely because it nmay have innocent uses. The crucial test is whether the design of the
device renders it primarily useful for surreptitious listening. oviously, the sort of
judgnent called for here in close cases would warrant the use of expert testinony.

See United States v. One Device, 160 F. 194 (10th 1947). The prohibition will thus be
applicable to, anong others, such objectionable devices as the martini olive transmtter
the spike mke, the infinity transnmitter, and the nicrophone disguised as a wi stwatch,
picture frame, cuff link, tie clip, fountain pen, stapler, or cigarette pack. Such
devices are widely advertised and distributed at the present time and are readily
avai |l abl e on the narket. By banning these devices, a significant source of equiprent
hi ghly useful for illegal electronic surveillance will be elin nated.

At the sane tinme, the prohibitions of section 2512 will cause no substantia
interference with the production, distribution, or use of legitinate electronics
equi prent, whether by the electronics industry or others. Size alone is not the criterion
under the section. A device does not fall under the prohibitions nmerely because it is
smal |, or because it may be adapted to wiretapping or eavesdropping. Nor will the
prohi bition be applicable, for exanple, to devices such as the parabolic nicrophone or
ot her directional mcrophones ordinarily used by broadcasters at sports events. Such
devi ces cannot be said to be primarily useful for surreptitious listening. To be
prohi bited *2184 the device would al so have to possess attributes that give predon nance
to the surreptitious character of its use, such as the spike in the case of the spike mke
or the disguised shape in the case of the nmartini olive transmitter and the other devices
nmentioned in the preceding paragraph
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Excepted fromthe above prohibitions are (1) the actions of a conmunications common
carrier and its enpl oyees or persons under contract with a conmmruni cati ons comon carrier
in the normal course of its business; (2) any officer, agent, or enployee of, or person
under contract with, the United States, a State or a political subdivision of a State in
the normal course of its activities.

Section 2513 of the new chapter provides that any el ectronic, nechanical or other
i ntercepting device possessed, used, sent, carried, nmanufactured or assenbled in violation
of section 2511 or 2512, discussed above, may be seized and forfeited to the United
States. This provision adds a significant sanction to the prohibitions of sections 2511
and 2512. The equi prent enployed in electronic surveillance is usually expensive. The
equi prent itself often nmakes the interception possible. Its confiscation will inpose an
addi ti onal penalty on the individual who violates the provisions of sections 2511 and 2512
and prevent further violations using the sane equi pnent. The provision should be
particularly effective in stripping a professional eavesdropper of the tools of his trade
and in taking off the market the inventory of those who manufacture or assenbl e prohibited
devices. The provision is keyed to the postal, interstate, and foreign comerce powers.

It will not be coextensive with section 2511. Even so, its scope should be sufficient to
be effective. The provision nmakes applicable to the process of confiscation under the
direction of the Attorney General all of the existing provisions relating to violations of
the custons law. Wth suitable nodifications, the provision is intended to reflect

exi sting | aw

Section 2514 of the new chapter provides for the granting of imunity from prosecution
in the investigation of violations of the chapter and the of fenses enunerated in section
2516. Since unlawful electronic surveillance is typically a clandestine crime, often
comm tted by an individual at the instigation of another person, the usual techniques of
crimnal investigation will not, as in organized crinme investigations, be adequate to
enforce the prohibitions of the statute. The privilege against self-incrimnation would
work in nost cases to prevent the principals behind the overt acts of others from being
held | egally accountable. Consequently, an imunity grant will be necessary to enforce
ef fectively the prohibitions of the statute and safeguard privacy. Under the proposed
section, the grant of imunity would have to be approved by the Attorney CGeneral and woul d
be effective only upon an order of the court. The provision is patterned after provisions
in other |aws which have been upheld and found effective. It is intended to reflect
existing law (Pullman v. United States, 76 S.Ct. 497, 350 U.S. 422 (1956), upholding 18
U.S.C. 3486 (1964), as anended, 18 U.S.C 3486(c) (Supp. 1. 1965); Reina v. United States,
81 S.&. 260, 364 U.S. 507 (1960), upholding 18 U S C. 1406 (1964)).

Section 2515 of the new chapter inposes an evidentiary sanction to conpel conpliance
with the other prohibitions of the chapter. It provides that intercepted wire or oral
communi cations or evidence derived therefrommay *2185 not be received in evidence in any
proceedi ng before any court, grand jury, departnment, officer, agency, regulatory body,
| egislative commttee, or other authority of the United States, a State, or a politica
subdi vision of a State, where the disclosure of that information would be in violation of
this chapter. The provision nust, of course, be read in light of section 2518(10)(1)

di scussed bel ow, which defines the class entitled to nake a notion to suppress. |t
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largely reflects existing law. It applies to suppress evidence directly (Nardone v.
United States, 58 S.&. 275, 302 U.S. 379 (1937)) or indirectly obtained in violation of
the chapter. (Nardone v. United States, 60 S.Ct. 266, 308 U.S. 338 (1939)). There is,
however, no intention to change the attenuation rule. See Nardone v. United States, 127
F.2d 521(2d), certiorari denied, 62 S.Ct. 1296, 316 U S. 698 (1942); Wng Sun v. United
States, 83 S.C. 307, 371 U S. 471 (1963). Nor generally to press the scope of the
suppression rol e beyond present search and seizure law. See Walter v. United States, 74
S.&t. 354, 347 U.S. 62 (1954). But it does apply across the board in both Federal and
State proceeding. Conpare Schwartz v. Texas, 73 S.C. 232, 344 U.S. 199 (1952). And it
is not limted to crimnal proceedings. Such a suppression rule is necessary and proper
to protect privacy. Conpare Adans v. Maryland 74 S. Q. 442, 247 U.S. 179 (1954); Mapp v.
Chio, 81 S. . 1684, 367 U S. 643 (1961). The provision thus fornms an integral part of
the systemof linmitations designed to protect privacy. Along with the crinminal and civil
remedi es, it should serve to guarantee that the standards of the new chapter will sharply
curtail the unlawful interception of wire and oral comunications.

Section 2516 of the new chapter authorizes the interception of particular wire or ora
comuni cati on under court order pursuant to the authorization of the appropriate Federal
State, or local prosecuting officer

Paragraph (1) provides that the Attorney General, or any Assistant Attorney General of
t he Departnment of Justice specifically designated by him nay authorize an application for
an order authorizing the interception of wire or oral comrunications. This provision
centralizes in a publicly responsible official subject to the political process the
formul ation of |aw enforcement policy on the use of electronic surveillance techniques.
Centralization will avoid the possibility that divergent practices night devel op. Should
abuses occur, the lines of responsibility lead to an identifiable person. This provision
initself should go a long way toward guaranteei ng that no abuses w Il happen

The application nust be made to a Federal judge of conpetent jurisdiction, as defined in
section 2510(9), discussed above. The application nmust conformto section 2518, discussed
bel ow. The judicial officer's decision is also circunmscribed by section 2518. This
provision is in accord with the practical and constitutional denand that a neutral and
det ached authority be interposed between the | aw enforcenent officers and the citizen
(Berger v. New York, 87 S.Ct. 1873, 388 U S. 41, 54 (1967); Katz v. United States, 88
S. &t. 507, 389 U S. 347 (1967)). Judicial review of the decision to intercept wire or
oral conmunications will not only tend to insure that the decision is proper, but it wll
also tend to assure the community that the decision is fair

*2186 The order of authorization may permt the Federal Bureau of Investigation or the
Federal agency having responsibility for the investigation of the offense involved to
intercept the wire or oral communication. The Departnment of Justice under the |eadership
of the Attorney General nust be the central focal point of any drive against organized
crime, particularly in the collection, analysis, and dissemination of information. It is
appropriate that no Iimtation be placed on the investigations in which the investigative
arm of the Departnent may participate. O ganized crime has not limted itself to the
conmi ssion of any particular offense. No linmtation should be placed on the Departnent of
Justi ce.
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Applications for orders authorizing the interception of wire or oral conmunications may
be made only in the investigation of certain major offenses, which are designated in
subpar agraphs (a) through (f). Each offense has been chosen either because it is
intrinsically serious or because it is characteristic of the operations of organized
crinme. Subparagraph (a) includes those offenses that fall within the national security
category. It includes offenses involving espionage, sabotage, treason, and the
enforcenent of the Atomi c Energy Act of 1954 (68 Stat. 921, 42 U.S. C secs. 224-227
(1958)). Subparagraph (b) includes any offense under title 18, United States Code, which
i nvol ves murder, kidnapping, robbery or extortion. It is ained, anong other things,
primarily at organized crime, bank robbery and hijacking activity. It would include, for
exanple, 18 U.S.C. 1951 (1964), which prohibits affecting interstate conmerce by
extortion. (Cf. Carbo v. United States, 314 F.2d 718 (9th), certiorari denied, 84 S. C
1626, 377 U.S. 953 (1964)). Under appropriate circunstances, |oan sharking would al so be
included. It also strikes at |abor racketeering by the inclusion of 29 U.S.C_ and 501(c).
Subpar agraph (c) specifically enunerates the follow ng sections of title 18 United States
Code: Section 1084 (transmi ssion of wagering information); section 1503 (influencing or
injuring an officer, juror, or witness generally); (Cf. United States v. Buffalino, 285
F.2d 408 (2d 1960); Ferina v. United States., 340 F.2d 837 (8th), certiorari denied, 381
U S.C 902 (1965); section 1510 (obstruction of crimnal investigations); section 1751
(Presidential assassinations, kidnapping, and assault); section 1951 (interference with
conmerce by threats of violence); section 1952 (interstate and foreign travel or
transportation in aid of racketeering enterprises); section 1954 (offer, acceptance, or
solicitation to influence operations of an enpl oyee benefit plan); or sections 2313 and
2314 (interstate transportation of stolen property). This last provision is included to
make it possible to strike at organized crine fencing. Subparagraph (d) includes any
of fense invol ving bankruptcy fraud or the manufacture, inportation, receiving,
conceal nent, buying, selling, or otherw se dealing in narcotic drugs, marijuana, or other
danger ous drugs, punishable by any law of the United States. (Cf. United States v.
Castellana, 349 F.2d (2d 1965), certiorari denied, 86 S.Ct. 934, 383 U.S. 928 (1966);
United States v. Ariles, 274 F.2d 179 (2d 1960); certiorari denied sub nom, Evola v.
United States, 80 S.C.t 1057, 362 U.S. 974 (1960)). Finally, subparagraph (f) includes
any conspiracy to conmit any of the foregoing offenses.

*2187 Paragraph (2) provides that the principal prosecuting attorney of any State or the
princi pal prosecuting attorney of any political subdivision of a State may authorize an
application to a State judge of conpetent jurisdiction, as defined in section 2510(9), for
an order authorizing the interception of wire or oral communications. The issue of
del egation by that officer would be a question of State law. In npost States, the
princi pal prosecuting attorney of the State would be the attorney general. The inportant
guestion, however, is not nane but function. The intent of the proposed provision is to
provide for the centralization of policy relating to statew de |aw enforcenent in the area
of the use of electronic surveillance in the chief prosecuting officer of the State. Wo
that officer would be woul d be a question of State law. Were no such officer exists,
pol i cymaki ng woul d not be possible on a statewide basis; it would have to nove down to the
next |evel of governnent. |n nost States, the principal prosecuting attorney at the next
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political level of a State, usually the county, would be the district attorney, State's
attorney, or county solicitor. The intent of the proposed provision is to centralize
areawi de | aw enforcement policy in him Wo he is would al so be a question of State |aw
VWere there are both an attorney general and a district attorney, either could authorize
applications, the attorney general anywhere in the State and the district attorney
anywhere in his county. The proposed provision does not envision a further breakdown.
Al t hough city attorneys nay have in some places linmted crimnal prosecuting jurisdiction
t he proposed provision is not intended to include them

No applications may be authorized unless a specific State statute permits it. The State
statute nust neet the mininum standards reflected as a whole in the proposed chapter. The
proposed provision envisions that States would be free to adopt nore restrictive
| egislation, or no legislation at all, but not less restrictive legislation. State
| egislation enacted in conformty with this chapter should specifically designate the
princi pal prosecuting attorneys enpowered to authorize interceptions. The State judge of
conpetent jurisdiction, as defined in section 2510(9), enpowered by the State |egislation
to grant orders for interceptions would have to nake the findings which would be the
substantial equivalent to those required by section 2518(3), discussed bel ow, and the
aut hori zation itself would have to be made in substantial conformity with the standards
set out in section 2518, discussed below. The interception of wire or oral comunications
by State | aw enforcenent officers could only be authorized when it mght provide, or has
provi ded evi dence of designated offenses. (See McNally v. Hill, 55 S.C. 24, 293 U. S 131
136 (1934)). Specifically designated of fenses include nmurder, Kkidnaping, ganbling,
robbery, bribery, extortion, or dealing in narcotic drugs, marihuana, or other dangerous
drugs. Al other crinmes designated in the State statute would have to be 'dangerous to

l[ife, linb, or property, and punishable by inprisonment for nore than 1 year.' This
[imtation is intended to exclude such offenses are fornication and adultery, which do not
i nvol ve danger to life, linb, or property. The term'property,' however, is not to be

read restrictively. For exanple, the activities of organized crime in 'cigarette
boot | eggi ng,' which pose a substantial threat to the revenue of *2188 sone cities and
States, could be nmade a designated offense if the penalty were made hi gh enough. Finally,
any conspiracy to conmit any of the designated of fenses would warrant the issuance of an
order.

Section 2517 of the new chapter authorizes the use and disclosure of intercepted wire or
oral conmunications in specified circunstances. Section 2517 nust, of course, be read in
[ight of section 2518.

Par agraph (1) authorizes any investigative or |aw enforcenent officer as defined in
section 2510(7), who, by any neans authorized in this chapter, has obtained know edge of
the contents of any wire or oral conmunication or evidence derived therefromto disclose
the contents to other investigative or |aw enforcenent officers. The proposed provision
envi sions close Federal, State, and | ocal cooperation in the adm nistration of justice.
The utilization of an information-sharing systemwthin the | aw enforcenent comunity
circunscri bed by suitable safeguards for privacy is within the intent of the proposed
| egi sl ation. Exanples of existing systens include the | awenforcenment intelligence unit
established in California in 1956, the New Engl and State Police conpact (see R |. Gen
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Laws Ann Sec. 42 37-1 to 3 (Supp. 1965)), the New York State identification and
intelligence system and the National Crime Information Center. Only disclosure that is
appropriate to the proper performance of the official duties of the officers naking and
receiving the disclosure may be nade.

Par agraph (2) authorizes any investigative or |aw enforcement officer who, by any neans
aut horized in this chapter, has obtai ned know edge of the contents of any wire or ora
conmuni cati on or evidence derived therefromto use it. Only use that is appropriate to
t he proper performance of official duties may be made. The proposed provision envisions
use of the contents of the intercepted communi cati ons, for exanple, to establish probable
cause for arrest (G nsberg v. United States, 96 F.2d 433 (5th 1938)), to establish
probabl e cause to search (Foley v. United States, 64 F.2d 1 (5th), certiorari denied, 289
U S. 762 (1933), or to develop witness. (ln re Saperstein, 30 N.J.Super. 373, 104 A. 2d
842 (1954), certiorari denied 348 U.S. 874 (1954); New York v. Saperstein, 2 N.Y.2D 210
140 N. E. 2D 252 (1957)). Neither paragraphs (1) or (2) are linited to evidence intercepted
in accordance with the provisions of the proposed chapter, since in certain limted
situations disclosure and use of illegally intercepted comunications woul d be appropriate
to the proper performance of the officers' duties. For exanple, such use and discl osure
woul d be necessary in the investigation and prosecution of an illegal wretapper hinself.
(See United States v. Gis, 146 F.Supp. 293 (S.D.N. Y. 1956), affirmed 247 Fed. 860 (2d
1957)).

Par agraph (3) authorizes any persons who has received, by any means authorized by this
chapter, any information concerning a wire or oral comunication or evidence derived
therefromintercepted in accordance with the provisions of the proposed chapter to
di scl ose the contents of that communi cati on or evidence derived therefromwhile giving
testinmony. It envisions, of course, the use and di sclosure of such evidence at trial to
establish guilt directly (New York v. Saperstein, 2 N Y.2d 210, 140 N E.2d 252 (1957)), or
to corroborate (*2189United States v. Walker, 320 F.2d 472 (6th 1963)), or to inmpeach
(People v. Hughes, 203 Cal.App.2d 598, 21 Cal.Rptr. 668 (1962)), a witness' testinmony or
to refresh his recollection (Minroe v. United States, 234 F.2d 49 (D.C. 1956), certiorari
denied, 78 S.&. 114, 355 U.S. 875 (1957)).

Par agraph (4) provides that no otherwi se privileged wire or oral comunication
intercepted in accordance with or in violation of the new chapter shall lose its
privileged character. Traditionally, the interest of truth in the adm nistration of
justice has been subordinated in the lawto the interest of preserving privil eged
comuni cati ons where four relationshi ps have been invol ved; physician-patient,
| awyer-client; clergyman-confidant, and husband-wi fe. The scope and exi stence of these
privileges varies fromjurisdiction to jurisdiction. The proposed provision is intended
to vary the existing law only to the extent it provides that an otherw se privileged
conmuni cati on does not lose its privileged character because it is intercepted by a
stranger. But see State v. Wallace, 162 N.C. 622, 78 S.E. 1 (1913) Conmpnwealth v.
Wakelin, 230 Mass. 567, 120 N.E. 209 (1918). Oherwise, it is intended to reflect
existing law. See Fed. R CrimProc. 26; Wlife v. United States, 54 S.&t. 279, 291 U.S. 7
(1934).

Par agraph (5) provides that if an investigative or |aw enforcenent officer, while
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engaged in intercepting wire or oral communications in the nmanner authorized in the
chapter, intercepts wire or oral comrunications relating to of fenses other than those
specified in the order of authorization or approval, the contents thereof, and evidence
derived therefrom nay be disclosed or used as provided in subsections (1) and (2) of this
section, discussed above. Such contents and any evi dence derived therefrommay be
i ntroduced in evidence under subsection (3) of this section only when authorized or
approved by a judge of conpetent jurisdiction as defined in section 2510(9) where such
judge finds on subsequent application that the contents were otherwi se intercepted in
accordance with the provisions of this chapter. They need not be designated 'offenses.’
Such subsequent application would include a showing that the original order was lawfully
obtained, that it was sought in good faith and not as subterfuge search, and that the
communi cation was in fact incidentally intercepted during the course of a lawfully
executed order. Conpare, Marron v. United States, 48 S . &. 74, 275 U. S. 192, 196 (1927),
with United States v. Eisner, 297 Fed. 595 (6th 1962), and State v. Hunter, 235 Ws. 188,
292 N.W 609 (1940).

Section 2518 of the new chapter sets out in detail the procedure to be followed in the
interception of wire or oral conmunications.

Paragraph (1) requires a witten application for an authorization to intercept wire or
oral conmunications. This reflects existing law. See Fed. R CrimProc. 41. The
i nformati on each application should contain is specified in subparagraphs (a) through (c).

Subparagraph (a) requires the identity of the person who makes, and the person who
aut hori zed the application to be set out. This fixes responsibility.

Subpar agraph (b) requires that a full and conplete statenent of the facts and
ci rcunst ances relied upon by the applicant be set out, including (i) the details as to
what type of offense has been, is being, or is about *2190 to be committed, (ii) the place
where, or the facilities or phone fromwhich the comunication is to be intercepted, (iii)
a particular description of the type of the conmunication which it is expected will be
intercepted, and (iv) the identity of the person, if known, who is commtting the offense
and whose conmmuni cations are to be intercepted. Each of these requirenents reflects the
constitutional command of particularization (Berger v. New York, 87 S.C. 1873, 388 U. S
41, 58-60 (1967); Katz v. United States, 88 S.Ct. 507, 389 U.S. 347, 354-56 (1967)).

Subparagraph (c) requires a full and conplete statenent as to whether or not nornal
i nvestigative procedures have been tried and have failed or why these are unlikely to
succeed if tried, or to be too dangerous. This requirement is patterned after traditiona
search warrant practice abd present English procedure in the issuance of warrants to
wiretap by the Home Secretary. Conpare Report of the Committee of Councillors Appointed
to lnquire into the Interception of Conmunication, par. 64 (1957); Read v. Case, 4 Conn
166 (1822). The judgment woul d involve a consideration of all the facts and
circunstances. Normal investigative procedure would include, for exanple, standard visua
or aural surveillance techniques by |aw enforcenent officers, general questioning or
i nterrogation under an immunity grant, use of regular search warrants, and the
infiltration of conspiratorial groups by undercover agents or informants. Merely because
a normal investigative technique is theoretically possible, it does not followthat it is
likely. See Gancana v. United States, 352 F.2d 921 (7th) certiorari denied, 86 S. C
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437, 382 U.S. 959 (1965); New York v. Saperstein, 2 N.Y.2d 210, 140 N.E. 2d 252 (1957).
VWhat the provision envisions is that the showing be tested in a practical and commpnsense
fashion. Conmpare United States v. Ventresca, 85 S.C. 741, 380 U.S. 102 (1965).

Subparagraph (d) requires a statenent of the period of time during which the
interceptions are to be nade. This provision nust be read in light of paragraphs (4)(e),
(5), and (6), discussed below. Together they require that the duration of an interception
not be longer than is necessary under the facts of the particular case. This is a comand
of the Constitution according to Berger v. New York, 87 S.C. 1873, 388 U.S. 41, 59 (1967)
and Katz v. United States, 88 S.Ct. 507, 389 U.S. 347, 355-56 (1967). Wwere it is
necessary to obtain coverage to only one neeting, the order should not authorize
additional surveillance. Conpare Osborn v. United States, 87 S.Ct. 429, 385 U.S. 323
(1966). \Where a course of conduct enbracing multiple parties and extendi ng over a period
of time is involved, the order nmay properly authorize proportionately |onger surveillance,
but in no event for longer than 30 days, unless extensions are granted. Conpare People v.
Sica, 112 Cal.App.2d 574, 247 P.2d 72 (1952); People v. Tarinto, 45 Cal.2d 590, p. 505
(1955). What is inportant is that the facts in the application on a case-by-case basis
justify the period of time of the surveill ance.

Subparagraph (e) requires a full and conmpetent statement of the facts concerning al
previ ous applications known to the individual authorizing and naking the application, nade
to any judge for authorization to intercept, or for approval of interceptions of, wire or
oral conmuni cations *2191 involving any of the same persons, facilities, or places
specified in the application, and the action taken by the judge on each such applications.

Par agraph (2) provides that the judge may require the applicant to furnish additiona
testimony or docunentary evidence in support of the application. The additional testinony
need not be in witing, but it should be under oath or affirmation and a suitable record
shoul d be nade of it. The use of a court reporter would be the best practice.

Par agraph (3) authorizes the judge to enter an ex parte order authorizing or approving
the interception of wire or oral communications within the territorial jurisdiction of the
court. Authorization would be based on an application nade pursuant to paragraph (1).
Approval woul d be based on an application made in conformity w th paragraph (1) but nade
pursuant to paragraph (7), discussed below, or section 2517(5), discussed below. The
proposed provision recognizes that the judge may properly deny the application altogether
or grant it as suitably nodified.

VWhat the judge rmust determnine before he can i ssue an order based on the facts subnmtted
to himis specified in subparagraphs (a) through (d). Subparagraph (a) requires that the
judge determine that there is probable cause for belief that a particular type of offense
enunerated in section 2516, discussed above, is being, has been, or is about to be
conmitted by a particular person. This is intended to reflect the test of the
Constitution (Berger v. New York, 87 S.C. 1873, 388 U.S. 41, 58-60 (1967)). Subparagraph
(b) requires himto determine that there is probable cause for belief that facts
concerning that of fense may be obtai ned through such interception. Conpare Warden v.
Hayden, 87 S.C&t. 1642, 387 U.S. 294 (1967). Subparagraph (c) requires a finding that
normal investigative procedures have been tried and have failed or reasonably appear to be
unlikely to succeed if tried or to be too dangerous. This finding is discussed above in
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the anal ysis of paragraph (1)(c). Subparagraph (d) requires a finding of probable cause
for belief that the facilities fromwhich, or the place where, the wire or ora

conmuni cations are to be intercepted are being used, or are about to be used, in
connection with the conmi ssion of such offense, or are leased to, listed in the nane of,
or are commonly used by, the person who has conmitted, is committing, or is about to
commt such offense. Wth the findings required by subparagraphs (a) and (b), the order
will Iink up specific person, specific offense, and specific place. Together they are
intended to neet the test of the Constitution that electronic surveillance techni ques be
used only under the nost precise and discriminate circunstances, which fully conply with
the requirement of particularity (Berger v. New York, 87 S.Ct. 1873, 388 U.S. 41, 58-60
(1967), Katz v. United States, 88 S.C. 507, 389 U.S. 347, 355-56 (1967)).

Subpar agraph (4) sets out in subparagraphs (a) through (e) the requirenents that each
order authorizing or approving the interception of wire or oral conmunications nust neet.
Subpar agraphs (a) requires the order to specify the identity, if known, of the individua
whose conmuni cations are to be intercepted. See West v. Cabell, 14 S.&. 752, 153 U.S. 78
(1894). Subparagraph (b) requires the order to specify the phone or other conmunication
facilities fromwhich or the place where the authority to *2192 intercept is granted. See
Steele v. United States, 45 S. Ct. 414, 267 U.S. 498 (1925). Subparagraph (c) requires a
particul ar description of the type of comunication sought to be intercepted, and a
statenment of the particular offense to which it relates. (Berger v. New York, 87 S. .
1873, 388 U.S. 41 (1967). Subparagraph (d) requires that the order note the agency
aut hori zed to nake the interception and the person who authorized the application so that
responsibility will be fixed. Finally, subparagraph (e) requires that the order specify
the period of time during which the interception is authorized including a statement as to
whet her or not the interception shall automatically terninate when the descri bed
comuni cati on has been first obtained.

Par agraph (5) provides that no order may authorize or approve the interception of wire
or oral communications for a period of tine |onger than necessary to achieve the approved
obj ective of the law enforcenment officers and in no event |onger than 30 days. The

provision nust be read in Iight of section 2518(a)(d), discussed above. It is intended to
prevent the issuance of blank warrants, condemmed in Berger v. New York, 87 S.Ct. 1873
388 U.S. 41 (1967). It requires the tinme of the warrant to be carefully tailored to the

showi ng of probabl e cause. The period of authorized interception if intended to the
showi ng of probable cause. The period of authorized interception is intended to begin
when the interception-- in fact-- begins and term nates when the interception-- in fact--
termnates. This will be a question of fact in each case. When it is necessary to
conduct surveillance for a period of tine |onger than that specified, the provision

provi des for extensions. No arbitrary Iimt is placed on the number of extensions which
can be obtained. The application for an extension rmust be made in accordance with

par agraph (1) discussed above, and the judge nmust make the findings required by paragraph
(3), discussed above. This neets the test of the Constitution (Berger v. New York, 87

S. &t. 1873, 388 U.S. 41 (1967)). As with initial orders, extensions must be related in
tinme to the showi ng of probable cause and in no event shall be granted for |onger than 30
days. All orders and extensions nust be executed as soon as practicable and shall be
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conducted in such a way as to mninize the interception of comunications not otherw se
subject to interception under this chapter. A wiretap can take up to several days or
longer to install. Oher fornms or devices may take even | onger. The provision is intended
to recogni ze that each case nmust rest on its own facts. But the execution nmust be pronpt
(Berger v. New York, 87 S.Ct. 1873, 388 U S. 41 (1967)). Oherwise, there is a danger
that the showi ng of probable cause and the additional information in the application wll
become stale. Conpare Sgro v. United States, 53 S.&. 138, 287 U.S. 206 (1932). This
will be a question of fact in each case. The provision finally requires each order or
extension to specify that interception nmust termi nate when the objective for which the
order was issued is achieved even though the period of authorized interception has not
been exhausted or in any event within 30 days. Again, this neets the test of the
Constitution (Berger v. New York, 87 S.C&. 1973, 388 U.S. 41 (1967)).

Par agraph (b) sets out a procedure for periodic judicial supervision during a period of
surveillance. It nust read in |ight of paragraph (1)(d) and paragraph (5), both of which
are di scussed above. It provides that *2193 when an order to intercept is entered the
order may require reports to be made to the judge who issued the order show ng what
progress has been nade toward achi evenent of the authorized objective and the need for
continued inception. The reports are intended as a check on the continuing need to
conduct the surveillance. At any tine the judge is convinced the need is no | onger
established, he may order the surveillance discontinued. Section 2518 (1)(e), discussed
above, will serve to insure that extended surveillance is not undertaken lightly. This
provision will serve to insure that it is not unthinkingly or automatically continued
wi t hout due consi derati on.

Par agraph (7) provides for an energency procedure for the interception of wire or ora
communi cations. Were any investigative or |aw enforcenent officer determines: (a) that
an emergency situation exists that requires a wire or oral conmunication to be intercepted
bef ore an order authorizing an interception can with due diligence be obtained, and (b)
that there are grounds upon which an order could be entered under this chapter to
aut hori ze such an interception, this provision authorizes the interception of the
comuni cation. Often in crimnal investigations a neeting will be set up and the pl ace
finally chosen al nbst sinultaneously. Requiring a court order in these situations would
be tantanount to failing to authorize the surveillance. The provision reflects existing
search warrant |aw in which the principle of energency search is well established (Carrol
v. United States, 45 S. C. 280, 267 U.S. 132 (1925); Schnerber v. California, 86 S. C
1826, 384 U.S. 757 (1966)). Were an interception is made, an application for an order of
approval nust be nade under paragraph (1) of this section within 48 hours after the

interception has occurred or begun to occur. |In the absence of an order, such
interception shall inmediately terninate when the conmuni cation sought is obtained, or
when the application for the order is denied, whichever is earlier. |If the application is

denied or term nated without an order having been issued, the intercepted conmmunication
must be treated as provided for in section 2515, discussed above. An inventory under

par agraph (8)(d), discussed below, rust be filed. A denial of an application for an order
of approval would be appeal abl e under paragraph (10)(b). See Gottone v. United States,
345 F.2d 165(10th), certiorari denied, 86 S.Ct. 234, 382 U S. 901 (1965).
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Par agraph (8) sets out safeguards designed to insure that accurate records will be kept
of intercepted conmmuni cations.

Subparagraph (a) requires, if practicable, that the conmunication be recorded on tape,
wire, or other conparable device. The recording nmust be made in such a way as wl|l
protect it insofar as possible fromediting or alteration. Appropriate procedures shoul d
be devel oped to safeguard the identity, physical integrity, and contents of the recordings
to assure their adnmissibility in evidence. |Inmediately upon the termnation of the
i nterception, the records nust be nade available to the judge who issued the order and
seal ed. Custody of the records shall be wherever the judge orders. Mst |aw enforcenent
agency's facilities for safekeeping will be superior to the court's and the agency
normal Iy should be ordered to retain custody, but the intent of the provision is that the
records shoul d be considered confidential court records. They nust not be destroyed except
upon *2194 court order and nust be kept for at |east 10 years. Duplicate recordings my
be made for authorized disclosure or use under section 2517(a) and (2), discussed above.
Finally, the presence of the seal, noted above, is intended to be a prerequisite for use
or disclosure under section 2817(3) or (5) unless a satisfactory explanation can be made
to the judge before whomthe evidence is to be disclosed or before whom permission is
sought for other use or disclosure.

Subpar agraph (b) provides that applications and orders for authorization shall be
treated confidentially. Particularly in renewal situations, they nay be expected to
contain sensitive information. The provision requires themto be seal ed and kept wherever
the judge directs, which would normally be with the records thensel ves. Applications and
orders may not be di scl osed except incidental to the disclosure or use of the records
themsel ves after a showi ng of good cause, for exanple, under (10)(a), discussed bel ow.
Applications and orders nay not be destroyed except on a court order and nust be kept for
at least 10 years.

Subpar agraph (c) nakes explicit the power of the judge to enforce the provisions of
subpar agraphs (a) and (b) through the contenpt power of the court.

Subpar agraph (d) places on the judge the duty of causing an inventory to be served by
the | aw enforcenment agency on the person named in an order authorizing or approving an
interception. This reflects existing search warrant practice. See Federal Rules of
Crimnal Procedures, 41(c); Berger v. New York, 87 S.Ct. 1873, 388 U S. 41 (1967); Katz v.
United States, 88 S. . 507, 389 U.S. 347 (1967). The inventory nust be filed within a
reasonabl e period of tine, but not later than 90 days after the interception is
termnated. It must include notice of the entry of the order, the date of its entry, the
peri od of authorized or approved interception, and whether or not wire or ora
conmuni cati ons were intercepted. On an ex parte showi ng of good cause, the serving of the
i nventory nmay be, not dispensed with, but postponed. For exanple, where interception is
di sconti nued at one |ocation, when the subject noves, but is reestablished at the subjects

new | ocation, or the investigation itself is still in progress, even though interception
is termnated at any one place, the inventory due at the first |ocation could be postponed
until the investigation is conplete. |In other situations, where the interception relates,

for exanple, to a matter involving or touching on the national security interest, it mnight
be expected that the period of postponenent could be extended al nost indefinitely. Yet
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the intent of the provision is that the principle of postuse notice will be retained. This
provi sion al one should insure the conmunity that the techni ques are reasonably enpl oyed.
Through its operation all authorized interceptions nmust eventually become known at | east
to the subject. He can then seek appropriate civil redress for exanple, under section
2520, discussed below, if he feels that his privacy has been unlawfully invaded.

Par agraph (9) provides that the contents of any intercepted wire or oral conmunication
or evidence derived therefromshall not be received in evidence or otherw se disclosed in
any Federal or State trial, hearing, or other proceeding unless each party not |ess than
10 days before the trial *2195 has been furnished with a copy of the court order under

which the interception was authorized or approved. 'Proceeding' is intended to include
all adversary type hearings. It would include a trial itself, a probation revocation
proceeding, or a hearing on a notion for reduction of sentence. It would not include a

grand jury hearing. Conpare Blue v. United States, 86 S.&t. 1416, 384 U.S. 251 (1966).
The 10-day period is designed to give the party an opportunity to nake a pretrial notion
to suppress under paragraph (10)(a), discussed bel ow. Conpare Sequrola v. United States,
48 S. . 77, 275 U. S. 106 (1927). Where it is not possible to furnish the party the
i nformati on 10 days before trial, and he would not be prejudiced, the judge may waive the
requirenent. Such a situation nmight arise, for exanple, when an intercepted comrunication
became relevant only as a result of the character of a defense presented by the defendant.
Odinarily, prejudice would be shown only where it was established that the trial could
not be reasonably recessed in order that the notion to suppress could be fully heard or
that the granting of a mistrial rather than excluding the evidence would be grossly
unfair.

Par agraph (10) (a) provides that any aggri eved persons, as defined in section 2510(11
di scussed above, in any trial hearing or other proceeding in or before any court
department, officer, agency, regulating body or other authority of the United States, a
State, or a political subdivision of a State may nmake a notion to suppress the contents of
any intercepted wire or oral comrunicati on or evidence derived therefrom This provision
must be read in connection with sections 2515 and 2517, discussed above, which it linits.
It provides the renmedy for the right created by section 2515. Because no person is a
party as such to a grand jury proceedi ng, the provision does not envision the nmaking of a
notion to suppress in the context of such a proceeding itself. Normally, there is no
[imtation on the character of evidence that my be presented to a grand jury, which is
enforcible by an individual. (Blue v. United States, 86 S.Ct. 1416, 384 U.S. 251 (1965).
There is no intent to change this general rule. It is the intent of the provision only
that when a nmotion to suppress is granted in another context, its scope may include use in
a future grand jury proceeding. Nor is there any intent to grant jurisdiction to Federa
courts over the Congress itself. See Hearst v. Black, 66 App.D.C 313, 87 F.2d 68
(1936)). O herwi se, the scope of the provision is intended to be conprehensive. The
noti on may be made on the ground that: (i) the communicati on was unlawfully intercepted,
(ii) the order of authorization or approval is insufficient on its face, or (iii) the
interception was not made in conformity with the order. The notion nust be nade before
the trial, hearing, or proceeding unless there was no opportunity to nake the notion or
t he person was not aware of the grounds of the notion, for exanple, when no notice was
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gi ven under paragraph (9), discussed above. Care nust be exercised to avoid having a

def endant defeat the right of appeal under paragraph (b), discussed below, by waiting
until trial. (G acona v. United States, 257 F. 450 (5th), certiorari denied, 79 S.C

113, 358 U.S. 873 (1958).) Upon the filing of such a notion to suppress, the court nay
make available to the person or his counsel such portions of the intercepted

comuni cations or evidence derived therefromas the court deternmines to be in the interest
of justice. This provision explicitly *2196 recogni zes the propriety of limting access to
i ntercepted comunications or evidence derived therefromaccording to the exigencies of
the situation. The notion to suppress envisioned by this paragraph shoul d not be turned
into a bill of discovery by the defendant in order that he may | earn everything in the
confidential files of the | aw enforcement agency. Nor should the privacy of other people
be unduly invaded in the process of litigating the propriety of the interception of an
aggri eved person's communi cations.

Subpar agraph (b) provides that the United States shall have a right of appeal from an
order granting a notion to suppress under paragraph (a), above, or the denial of an
application for an order of approval. This right is necessary in order that the proposed
chapter will receive a uniforminterpretation. This provision is intended to reflect
existing law in the area of narcotics. Conpare 18 U.S. C 1404 (1966). The United States
Attorney nust certify to the judge or other official granting the notion that the appea
is not taken for purposes of delay. The appeal nust be taken within 30 days after the date
the order was entered and prosecuted diligently.

Section 2519 of the new chapter provides for a series of reports on the admnistration
of the court order system They are intended to formthe basis for a public evaluation of
its operation. The reports are not intended to include confidential material. They
shoul d be statistical in character. It is intended that the contents of the reports
shoul d be governed by 18 U.S. C. 1001 (1958). It will assure the community that the system
of court-order electronic surveillance envisioned by the proposed chapter is properly
admini stered and will provide a basis for evaluating its operation

Section 2520 of the new chapter authorizes the recovery of civil danages. It provides
t hat any person whose wire or oral comrunication is intercepted, disclosed, or used in
violation of this chapter shall have a civil cause of action agai nst any person, as
defined in section 2510(6), discussed above, who intercepts, discloses or uses or procures
any other person to intercept disclose or use such comuni cation. The scope of the renmedy
is intended to be both conprehensive and exclusive, but there is no intent to preenpt
parall el State |aw.

Recovery shall include: (a) actual damages, but not less than |iquidated danages at the
rate of $100 a day for each day of violation or $1,000, whichever is higher, (b) punitive
danmages, where malice is shown, and (c) a reasonable attorney's fee and other litigation
costs reasonably incurred. Injunctive relief, with its attendant discovery proceedings, is
not intended to be available (Pugach v. Dollinger, 81 S.C. 650, 365 U.S. 458 (1961)). It
is expected that civil suits, if any, will instead grow out of the filing of inventories
under section 2518(8)(d). A good faith reliance on a court order would constitute a
conpl ete defense to an action for damages. (Conpare Pierson v. Ray, 87 S. . 1213, 386
U.S. 547 (1967)).
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Section 803.-- This section anmends section 605 of the Commruni cations Act of 1934 (48
Stat. 1103, 47 U.S.C.sec. 605 (1958)). This section is not intended nmerely to be a
reenact nent of section 605. The new provision is intended as a substitute. The
regul ation of the interception of wire or oral communications in the future is to be
governed by proposed new chapter 119 of title 18, United States Code.

*2197 As redrafted, the new section 605 would provide that, except as authorized or
permitted by chapter 119, title 18, United States Code, no person receiving, assisting in
receiving, transmitting, assisting in transnmitting, any interstate or foreign
conmuni cation by wire or radio shall divulge or publish the existence, contents,
substance, purport, effect, or meaning thereof, except through authorized channel s of
transm ssion or transm ssion or reception, (1) to any person other than the addressee, his
agents, or attorney, (2) to a person enployed or authorized to forward such comrunicati on
to its destination, (3) to proper accounting or distributing officer of the various
comuni cation centers over which the conmuni cations may be passed, (4) to the naster of a
ship under whom he is serving, (5) in response to a subpena issued by a court of conpetent
jurisdiction or (6) on demand of other lawful authority. The new section is designed to
regul ate the conduct of communications personnel. It also provides that no person not
aut hori zed by the sender shall intercept any radi o comunication and divul ge or publish
t he existence, contents, substance, purport, effect, or neaning of such intercepted
conmuni cati on to any person. 'Person' does not include a | aw enforcenent officer acting
in the normal course of his duties. But see United States v. Sugden (226 F.2d 281 (9th
1955), affirned per curiam 76 S.Ct. 709, 351 U.S. 916 (1956)). Under the new section, no
person not so entitled will be permitted to receive or assist in receiving any interstate
or foreign radio conmunication for his own benefit or for the benefit of another not
entitled to it. Finally, no person who has received any intercepted radi o comuni cati on or
become acquainted with its contents, substance, purport, effect, or neaning, know ng that
t he conmuni cati on was intercepted, shall divulge or publish the existence contents,
substance, purport, effect, or meaning, of it for his own benefit or for the benefit of
another not entitled to it. The section is not intended to apply to radi o broadcasts or
transm ssion by amateurs or others for the use of the general public or which relates to
ships in distress.

TITLE IV

Section 901.-- This section of the title contains a statenment of findings and
declaration. The purpose of setting forth such a statement is to clarify m sconceptions
whi ch have arisen concerning the nature and purpose of the provisions of the title and to
include a definite declaration of the purpose of the title and of the findings which
justified its enactment.

Subsection (a) of section 501 contains findings and declarations as to the existence of
the conditions with which the title is designed to deal and of the action necessary to
cope with those conditions. Each of these findings is fully supported by the evidence of
record before the conm ttee.

Paragraph (1) is the basic finding and declaration that the existing Federal controls
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over the traffic in firearms noving in (or otherw se affecting) interstate or foreign
conmer ce do not adequately enable the States to control the firearnms traffic within their
own borders through the exercise of their police power.

Paragraph (2) is the basic finding and declaration that the ease with which any person
can acquire firearns other than a rifle and shotgun (including *2198 criminals, juveniles
wi t hout the know edge or consent of their parents or guardians, narcotics addicts, nental
defectives, armed groups who woul d suppl ant the functions of duly constituted public
authorities, and others whose possession of such firearns is sinilarly contrary to the
public interest) is a significant factor in the preval ence of |aw essness and vi ol ent
crine in the United States.

The conmittee, through its own investigations and by the evidence presented to the
committee by the Nation's |eading | aw enforcenent officers, has established this fact
beyond reasonabl e doubt.

Paragraph (3) is the basic finding and declaration that only through adequate Federa
control over interstate and foreign conmerce in firearns, other than rifles and shot guns,
and over all persons engaging in the business of inporting, manufacturing, or dealing in
firearns, can the grave problemof firearnms getting into the wong hands be properly dealt
with, and effective State and | ocal regulation of the firearns traffic be nade possible.

Paragraph (4) is a specific finding that the acquisition on a mail order basis of
firearns, other than rifles and shotguns, by nonlicensed individuals, froma place other
than their State of residence, has materially tended to thwart the effectiveness of State
l aws and regul ati ons, and | ocal ordi nances.

This specific finding is docunented by the evidence sunmarized in the August 7, 1964,
InterimReport on Interstate Traffic in Mail Order Firearms (S. Rept. 1340, 88th Cong., 2d
sess.), and in S.Rept. 1866, 89th Congress, 2d session

Paragraph (5) is a specific finding and declaration that the sale or other disposition
of conceal abl e weapons by inporters, manufacturers, and deal ers hol di ng Federal I|icenses,
to nonresidents of the State in which the |licensee's place of business is |ocated, has
tended to nmake ineffective the laws, regulations and ordi nances in the several States and
local jurisdictions regarding such firearnmns.

The evidence of record before the commttee fully supports this finding and decl aration
(See summary in the general discussion of the scope of coverage of the bill under the
subheadi ng ' Qut of State Purchase of Conceal able Firearms,' p. 12, S Rept. 1866, 89th
Cong., 2d sess.)

Paragraph (6) is a specific finding and declaration that there is a causal relationship
between the easy availability of firearns other than rifles and shotguns, and juvenile and
yout hful crimnal behavior, and that such firearns have been wi dely sold by federally
licensed inporters and dealers to enmotionally immture, or thrill-bent juveniles and
m nors prone to crimnal behavior

The conmittee in the course of its investigation and hearings has fully established the
basis for this finding and declaration. The conmittee expressed its concern with regard
to the casual relationship between the availability of firearns and juvenile and youthfu
crimnal behavior in the interimreport on August 7, 1964 (S.Rept. 1340, 88th Cong., 2d
sess.), relating to the '"Interstate Traffic in Mail Order Firearns.'
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This finding and decl arati on has been fully supported by the evidence presented at the
several hearings before the Senate on firearns |egislation

*2199 Paragraph (7) is a specific finding and declaration that the United States has
becorme the dunping ground of the castoff surplus mlitary weapons of other nations, and
t hat such weapons, and the |arge volune of relatively inexpensive pistols and revol vers
(largely worthless for sporting purposes), inported into the United States in recent years
have contributed greatly to | awl essness and to the Nation's | aw enforcenent problens.

This finding and declaration is fully supported by the evidence devel oped by the
i nvestigations of the committee and by testinony before it by the Attorney General of the
United States, the attorneys general of California, New Jersey, and South Carolina, and by
the police officials of Atlanta, Chicago, Los Angeles, New York City, Philadel phia, St.
Louis, and the District of Col unbia.

Paragraph (8) is a specific declaration and finding that the |ack of adequate Federa
control over interstate and foreign comrerce in highly destructive weapons (such as
bazookas, nortars, antitank guns, and so forth, and destructive devices such as expl osive
or incendiary grenades, bonbs, nissiles, and so forth) has allowd such weapons and
devices to fall into the hands of |aw ess persons, including armed groups who woul d
supplant lawful authority and those participating in civil disorders, thus creating a
probl em of national concern

This finding and declaration is fully supported by the investigations of the conmttee
and by the evidence presented at the hearings before the conmittee.

The concern of Federal, State, and city |aw enforcenment officers over this problemwas
made cl ear at the hearings before the commttee.

Paragraph (9) is a specific finding and declaration that the existing |licensing system
under the Federal Firearnms Act does not provide adequate |license fees or proper standards
for the denial of licenses, and that this has led to |icenses being issued to persons not
reasonably entitled thereto, thus distorting the purposes of the Iicensing system

This finding and declaration is fully supported by investigations of the committee and
by the evidence presented by Federal, State, and city | aw enforcenent officials at the
hearings before the comittee.

Subsection (b) of section 501 is designed and intended to renove certain public
nm sconceptions as to the nature of the title and is a general declaration that the purpose
of the title is to cope with the conditions referred to in the findings in subsection (a),
and that it is not the purpose of the title to place any undue or unnecessary restrictions
or burdens on law abiding citizens with respect to the acquisition, possession, or use of
firearns appropriate to the purpose of hunting, trapshooting, target shooting, persona
protection, or any other lawful activity, and that the title is not intended to di scourage
or elimnate the private ownership or use of firearns by |law abiding citizens for |awf ul
pur poses, or provide for the inmposition by regulations of any procedures or requirenents
ot her than those reasonably necessary to inplenent, and effectuate the provisions of the
title.

Section 902.-- This section would incorporate in title 18, United States Code, a new
chapter (ch. 44) consisting of sections 921 through 928. For *2200 clarity, references in
this section of the title will be to sections as they woul d appear in chapter 44 of title
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18.

Section 921 provides definitions

Section 921(a)(1l).-- The definition of the term'person' in this paragraph is
substantially the same as existing law (15 U.S.C. 901(1)). However, the term'whoever' is
added and 'any conpany, firm society, or joint-stock conpany' is included in the
definition.

Section 921(a)(2).-- The definition of the term'interstate or foreign commerce' is a
restatement of existing law (15 U S.C 901(2)). 'Territory' is omtted since there is no
territory at this tinme. The |ast sentence of this definition is added to clarify the
status of the title in Puerto Rico, the Virgin Islands, and the District of Colunbia
t hrough providing that these areas shall be included within the term' State."

Section 921(a)(3).-- This definition of the term firearm is a revision of the
definition in the present law (15 U S. C.901(3))). The definition has been extended to
i ncl ude any weapon (including a starter gun) which will, or may be readily converted to,

expel a projectile or projectiles by the action of an explosive. This provision makes it
cl ear that so-called unserviceable firearns cone within the definition. Under the present
definition of 'firearm, any part or parts of such a weapon are included. It has been
found that it is inpractical to have controls over each small part of a firearm Thus,
the revised definition substitutes only the major parts of the firearm that is, frame or
receiver for the words 'any part or parts.’” The revised definition continues to cover
mufflers silencers and is extended to include destructive devices which termis
subsequent |y defined. Section 921(b)(1) of the title excludes an antique firearns from
this definition. 1t should be noted that powder actuated industrial tools used for their
i nt ended purposes are not considered weapons and, therefore, are not included in this
definition.

Section 921(a)(4).-- The term'destructive device' is a new provision defined to nmean
danger ous bonb and incendi ary-type weapons and weapons having a | arge bore such as
antitank guns. Section 921(b)(2) of the title excludes certain devices fromthe
definition.

Section 921(a)(5).-- The term'shotgun' is defined in the same manner as in section
5848(4) of title 26 which is a part of the National Firearms Act that is, a weapon
intended to be fired fromthe shoul der designed to fire a nunber of ball shot through a
snoot h bore. The present Federal Firearns Act does not contain such a definition

Section 921(a)(6).-- The term'short and barreled shotgun' is defined as a shotgun which
comes within the purview of the National Firearms Act (26 U.S.C. 5801 et seq.)-- that is,
a shotgun having a barrel less than 18 inches in length or a nodified shotgun having an

overall length Iess than 26 inches. The termis not defined in the present Federa
Firearms Act.
Section 921(a)(7).-- The term'rifle' is defined in the same manner as the termis

defined in section 5848(3) of title 26 which is a part of the *2201 National Firearns
Act-- that is a weapon intended to be fired fromthe shoul der and designed to fire a
single projectile through a rifled bore. This termis not defined in the present Federa
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Firearns Act.

Section 921(a)(8).-- The term'short barreled rifle' is defined as being a rifle com ng
within the purview of the National Firearns Act (26 U.S. C._ 5801 et seq.)-- i.e., arifle
having a barrel less than 16 inches in length or a nodified rifle having an overall length

of less than 26 inches. This definition is not included in the present Federal Firearns
Act .

Section 921(a)(9).-- The term'inmporter' is defined as one engaged in the business of
importing or bringing firearns and anmunition into the United States for sale or
distribution. Under the present Federal Firearnms Act, the term' manufacturer' is defined
in such a way that an inporter is included within the nmeaning of the term (15 U.S. C
901(4)).

Section 921(a)(10).-- The definition of the term ' manufacturer' is a restatenent of
existing law (15 U. S. C. 904(4)), except that reference to inportation has been del eted.

I nportation activities would come within the definition of the term'inporter' in
paragraph (9) of this subsection

Subsection 921(a)(11).-- The term'dealer' is defined in sonewhat the sane manner as
that definition appears in present law (15 U.S.C 901(5)). The definition would nmake one
engaged in the business of selling ammunition for destructive devices a deal er and
specifically provides that a pawnbroker dealing in firearnms shall be considered a deal er

Section 921(a)(12).-- The term ' pawnbroker' is a new definition and is designed to nake
it clear what category of person is required to obtain a dealer license as a pawnbroker
under section 923(a) as contained in the title.

Section 921(a)(13).-- The definition of the term'indictment' is a new provision
I nasnmuch as a person under indictnent for certain crines is proscribed from shipping or
receiving firearns in interstate or foreign commerce and a license will not be issued to

such a person, the definition nakes it clear that either an indictnent or an infornmation
in any court for a felony cones within the meaning of the term

Section 921(a)(14).-- The definition of the term'fugitive fromjustice' is a
restatenent of the present definition (15 U S . C. 901(6)) with 'Territory' and the
"District of Colunbia' being omtted. These onissions were nmade in that there are no nore
territories and under the provision of section 921(a)(2) as contained in the title, the
District of Colunbia is treated as a State.

Section 921(a)(15).-- The definition of the term'antique firearm is a new provision.
Section 921(b)(1) as contained in the title excludes an antique firearmfromthe
definition of a firearmin section 921(a)(3) as contained in the title. Thus, the
definition makes it clear that the termincludes only firearnms of a design used before the
year 1870, or a replica thereof, which were not designed to use snokel ess powder.

*2202 Section 921(a)(16).-- The term'amunition' is defined in the present |aw (15
US. C 901(7)), as pistol and revolver ammunition. This title does not include controls
over pistol or revolver amunition but it does incorporate controls over anmmunition for
destructive devices. Thus, this termis defined as nmeaning amunition for destructive
devices and amunition for use in any other type of firearmis excluded fromits meaning.

Section 921(a)(17).-- This definition of the term' Secretary' or 'Secretary of the
Treasury' is a new provision. The termis defined to elimnate the necessity of repeating
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"Secretary of the Treasury or his delegate' in several provisions of the title.

Section 921(b)(1).-- As noted in section 921(a)(3) as contained in the title, this
par agraph excludes an 'antique firearm' which is defined in section 921(a)(15) as
contained in the title, fromthe definition of '"firearmi. Thus, an antique firearmis not
control l ed under the title.

Section 921(b)(2).-- As noted under section 921(a)(4) as contained in the title, this
par agr aph excludes certain devices fromthe definition of 'destructive device.' The
devi ces excl uded are those not designed or redesigned or used or intended for us as a
weapon-- e.g., construction tools using explosives when used for such purposes; those used
solely for such purposes as signaling; shotguns other than those conming within the purview
of the National Firearns Act; nonautomatic rifles suitable for big ganme hunting; surplus
mlitary weapons distributed under 10 U.S. C. 4684(2), 4685, and 4686, e.g., a piece of
obsol ete field artillery given to an American Legion post; or those devices which the
Secretary finds will not likely be used as a weapon, e.g., a rocket used in a research
proj ect .

Section 921(b)(3).-- This paragraph provides that certain comrercial -type crinmes shal
not be included in the term'crine punishable by inprisonment for a term exceedi ng one
year.' Thus, one convicted, for exanple, of unfair trade practices, would not be
restricted under those provisions of the title related to purchase or transportation of
firearns by convicted felons. Wile the paragraph enunerates certain types of crines
whi ch are excluded fromthe felony criteria, it also gives the Secretary authority to add
simlar types of crimes to the list. The present Federal Firearnms Act contains no
conpar abl e provision

Section 922(a) contains prohibitions applicable to all persons as well as prohibitions
applicable only to licensees

Section 922(a)(1).-- This paragraph proscribes any person from engaging in the business
of inporting, manufacturing, or dealing in firearms or ammunition (destructive device)
wi thout a license. The prohibition goes to both an unlicensed person engaging in a
firearns business and such a person who, in the course of that business, ships,
transports, or receives, a firearmor ammunition in interstate or foreign commerce. Thus,
t he paragraph nakes it clear that a license is required for an intrastate business as wel
as an interstate business. The present Federal Firearnms Act (15 U S.C. 902(a)) nerely
prohibits the interstate or foreign shiprment or receipt of firearns by a manufacturer or
deal er unless he has a |icense.

*2203 Section 922(a)(2).-- This paragraph contains one of the major measures of the
title-- the interstate shipnent of any firearm (other than a rifle or shotgun) or
amuni tion by a licensee to anyone other than another |icensee is prohibited unless such
shi pment comes within one of the three exceptions states. 1In effect, the interstate
mai | -order shipnents of firearnms (other than rifles and shotguns) and anmuniti on woul d be
banned so that State and | ocal authorities nay better exercise the controls they deem
desirabl e over the acquisition and possession of such firearms. There is no simlar
provision in the present Federal Firearns Act. Exceptions to the overall prohibition are:
(1) licensees returning a repaired firearmor replacenment firearmof the sane kind to the
person from whom received; (2) shipnent of a firearmby mail to one entitled to receive it
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under 18 U.S.C. 1715; and (3) delivery by a licensee in the District of Colunbia to a
resident of the District of Colunmbia (this exception also goes to transactions in Puerto
Ri co and the possessions).

Section 922(a)(3).-- This paragraph inplenents the prohibition in section 922(a)(2) of
the title, as well as State and | ocal controls over firearns. Any person other than a
licensee, would be prohibited fromtransporting or receiving in his State of residence any
firearm except as a rifle or shotgun, purchased or otherw se obtained by himoutside that
State and the prohibition is extended to a rifle and shotgun if the purchase or possession
of such weapon woul d be unlawful in the State, or political subdivision thereof, where he
resi des. There is no conparable requirenent in the present Federal Firearns Act.

Section 922(a)(4).-- This paragraph prohibits transportati on of destructive devices and
Nati onal Firearns Act weapons (gangster-type) in interstate or foreign conmerce, except as
aut horized by the Secretary. There is no conparable provision in the present Federa
Firearms Act.

Section 922(a)(5).-- This paragraph is also designed to inplement section 922(a)(2) of
the title, as well as State and |l ocal firearnms control provisions by prohibiting any
unl i censed person fromtransferring in any way a firearm other than a rifle or shotgun
to anot her unlicensed person who resides in another state. The prohibition is extended to
arifle or shotgun if the State or local law of the place of residence of the transferee
woul d be violated by the purchase or possession of the weapon. The present Federa
Firearnms Act contains no comnparabl e provision

Section 922(a)(6).-- This paragraph prohibits the making of false statenments or the use
of any deceitful practice (both knowi ngly) by a person in connection with the acquisition
or attenpted acquisition of a firearmfroma licensee. To invoke the prohibition, the
fal se statenent or deceitful practice nust be material to the | awful ness of the sale of
the firearmunder the provisions of the title. The requirement that one who obtains a
firearmfroma |licensee nust properly identify hinmself is inherent in this prohibition
This is strengthened by the recordkeepi ng provisions of sections 922(b)(5) and 923(d) as
contained in the title. There is no specific prohibition in the present Federal Firearns
Act covering the type of falsification involved in this paragraph

*2204 Section 922(b) contains prohibitions applicable only to |icensees--
These prohibitions go to intrastate, as well as interstate, transactions by
| i censees

Section 922(b)(1).-- The sale by a license of any firearm other than a shotgun or
rifle, to anyone less than 21 years old is prohibited. The prohibition would usually be
concerned with over-the-counter sales but would also be involved in intrastate nmail-order
sales. There is no conparable restriction in the present Federal Firearns Act.

Section 922(b)(2)-- This paragraph was designed to inplenent State and |local firearns
controls by making it unlawful for a licensee to deliver any firearmto an unlicensed
person with reasonabl e cause to believe the recei pt or possession of the weapon woul d be
in violation of State or local law. Again, this control neasure is directed primarily
toward over-the-counter sales but would al so be applicable to all sales. There is no
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conparabl e provision in the present Federal Firearns Act.

Section 922(b)(3).-- Under this paragraph, it would be unlawful for a licensee to sell a
firearm other than a rifle or shotgun, to an out-of-State unlicensed resident. Shotguns,
or rifles could be sold over-the-counter or mail-order to out-of-state residents. This
prohibition inplements the strict controls over the interstate novenents of pistols and
revolvers in section 922(a)(2) as contained in the title. It also is designed to prevent
t he avoi dance of State and | ocal laws controlling firearms other than rifles and shotguns
by the sinple expediency of crossing a State line to purchase one. There is no conparable
provision in the present Federal Firearns Act.

Section 922(b)(4).-- Alicensee is prohibited fromdi sposing of a destructive device or
a national act weapon (gangster type) to any unlicensed person unless that person has a
statement executed by the principal |aw enforcement officer of the locality where the
unl i censed person resides. The statenment is required to be naintained as part of the
records of the licensee. This prohibition is directed to over-the-counter sales and may
be applied to intrastate mail-order sales. The present Federal Firearnms Act has no
simlar provision.

Section 922(b)(5).-- This paragraph makes it unlawful for a licensee to dispose of a
firearmwi thout making a record showi ng the name, age, and residence of the purchaser. O
course, this prohibition inplenents each of the controls inposed by the title. There is a
somewhat simlar provision in the present Federal Firearnms Act (15 U.S. C. 903(d)).

Section 922(c).-- This subsection prohibits a |icensee fromdi sposing of a firearm or
ammunition to a fugitive, a felon, or one under indictnent. A person who has been granted
relief under section 925(c) is excluded fromthe class of persons covered by this
restriction. The prohibition here goes to all types of sales or dispositions-- over the
counter as well as mail order. The provisions of this subsection are sinmlar to 15 U. S.C
902(d) of the present Federal Firearnms Act but go further than that subsection in that
over the counter sales are covered. Al so anmunition for destructive devices is included
in the prohibition.

*2205 Section 922(d).-- This subsection nmakes it unlawful for a conmon or contract
carrier to transport or deliver any firearmin interstate or foreign comerce with
know edge that its transportation or receipt would be in violation of any provision of the
title. Present law has no specific restrictions on conmon or contract carriers. However,
15 U.S.C. 902(d) through (i) of the present Federal Firearnms Act could be applied to
carriers in proper factual situations.

Section 922(e).-- This subsection prohibits a felon, fugitive, or one under indictnent
fromshipping a firearmor amunition in interstate or foreign conmerce. The sane
prohibition is contained in 15 U S.C. 902(e) of the present Federal Firearms Act except
that anmunition for a destructive device is not covered.

Section 922(f).-- This subsection makes it unlawful for a felon, fugitive, or one under
indictment to receive a firearmor anmunition which has been shipped or transported in
interstate or foreign comrerce. The present Federal Firearms Act (15 U S.C. 902(f)),
contains a simlar prohibition. However, a person under indictrment is added by this
subsection to the class of persons restricted fromreceiving firearnms, the presunption in
15 U.S. C. 902(f) is not carried over into this subsection, and the restriction in the
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present Federal Firearms Act does not go to ammunition for destructive devices.

Section 922(g).-- This subsection nmakes it a crine to transport a stolen firearm or
ammunition in interstate of foreign conmerce knowi ng either was stolen. This subsection
follows 15 U S.C. 902(g) of the present Federal Firearns Act except that it covers
amuni tion for destructive devices rather than pistol and revol ver anmmunition

Section 922(h).-- This subsection prohibits any person fromreceiving, etc., any stolen
firearmor amunition 'nmoving as', etc., in interstate or foreign comerce. This
prohibition is a nodified formof the restriction in 15 U.S.C. 902(h) of the present
Federal Firearnms Act but the restriction would go to amunition for destructive devices
rather than pistol and revol ver anmunition.

Section 922(i).-- This subsection nakes it unlawful for any person knowingly to ship or
receive in interstate or foreign conmerce any firearm having the serial nunmber renoved or
altered. This prohibitionis found in 15 U.S.C. 902(i) of the present Federal Firearns
Act except that the presunption would not be carried over.

Section 922(j).-- This subsection is related to section 925(d) as contained in the title
whi ch aut horizes the inportation of firearns upon neeting state conditions precedent. The
subsection makes it unlawful to inport a firearmin violation of section 925(d) as
contained in the title or knowi ngly receive any firearmunlawfully inmported under that
section. The present Federal Firearns Act contains no conparabl e prohibition

Section 922(k).-- This subsection makes it unlawful for a licensee to falsify records,
to fail to make record entries or to fail to maintain records *2206 required. The present
Federal Firearnms Act requires records in 15 U S.C. 903(d). However, this prohibition
coupled with the nore detailed record requirements in section 923(d) as contained in the
title, goes further than requirenents in the present Federal Firearns Act.

Section 923 contains |icensing provisions

Section 923(a).-- This subsection requires all persons engaging in business as a
firearns manufacturer, inporter, or dealer to have a |license for each place of business.
The Secretary if given authority to prescribe the formof the application and the
information it will contain. The fees are prescribed and range from $1, 000 per year, in
the case of a nmanufacturer or inporter of destructive devices, to $10 per year (after the
first renewal, which would be $25), in the case of a dealer in firearns other than
destructive devices. The licensing requirenents of the present Federal Firearnms Act, 15
U S.C. 903(a), are based upon deal ers and manufacturers (includes inporters) shipping or
receiving firearms in interstate or foreign comerce. Here, the requirenment is on
engagi ng i n business and woul d i nclude one engaging in such a business in intrastate
commerce. Also, the fees for licenses are substantially increased by this subsection and
types of licenses are increased-- manufacturers and inporters of destructive devices are
added and a new type of deal er-- pawnbroker is included.

Section 923(b).-- This subsection authorizes the Secretary to issue a |license to one who
has filed a proper application and paid the prescribed fee and provides that such |icense
shal |, subject to the provisions of the title and other applicable law, entitle the

licensee to transport or receive the firearms and amunition covered by the license in
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interstate or foreign comrerce for the period stated. The subsection is conparable to 15
U.S.C. 903(b) of the present Federal Firearns Act except that no specific provisionis
made for revocation. However, it should be noted that the provisions of the proposed
subsection specifically restrict the licensee to interstate shipnments and receipts in
accordance with the provisions of the title. Thus, for exanple, a licensee finally
convicted of a felony could not continue to engage in business under the title.

Section 923(c).-- The standards for issuing a |license would be greatly strengthened by
the provision of this subsection. This subsection provides for denial of a license
applied for under subsections (a) and (b) of this section if the Secretary finds the
applicant (1) is under 21 years of age; (2) is prohibited by the title fromtransporting
or receiving firearns in interstate or foreign comerce or is not likely to maintain
operations in conpliance with title; (3) has violated any provision of the chapter; (4)
has failed to disclose nmaterial information, or nmade a false statement in his application
or (5) does not have or intend to have, business premises. Notice and opportunity for a
hearing on the disapproval of an application are specifically provided. Under the present
Federal Firearnms Act, there is no specific authorization to deny an application for a
license. However, licenses are not issued to persons who may not lawfully ship or receive
firearns or ammunition in interstate comrerce. O course, 5 U. S C ., 556-558, and rel ated
sections of Title 5 of the United States Code are applicable in actions with respect to
licensing under this title.

*2207 Section 923(d).-- Requires all licensees to maintain records of inportation
production, shipmrent, receipt, and sale or other disposition' of firearnms and amunition
as the Secretary nmay by regul ati ons prescribe and that such records be made avail able for
i nspection at reasonable tinmes. The subsection also provides that the Secretary may enter
t he busi ness prem ses of a |icensee for inspection and authorizes the Secretary to
di scl ose information acquired through provisions of the title to State and | oca
authorities. The requirenments for records under the present Federal Firearns Act is
vague. (15 U.S.C. 903(d)).)

Section 923(e).-- This subsection requires the |icense be kept posted and avail able for
i nspection. There is no simlar provision in the present Federal Firearns Act.
Section 923(f).-- Licensed inporters and |icensed manufacturers are required to identify

firearns inported or manufactured. The present Federal Firearns Act does not contain a
specific requirenent for identification of firearnms. However, there is an inplied
requi renment in the recordkeeping provisions (15 U . S.C. 903(d) and in 15 U S.C. 902(i).

Section 924 contains the penalty and forfeiture provisions

Section 924(a).-- Provides penalties for violation, including fal se statements. of any
provision of the title, or regulations issued thereunder-- a fine of not nore than $5, 000
or inprisonment for not nore than 5 years or both. Under 15 U S.C. 905(a) of the present
Federal Firearms Act, the penalty for a violation is a $2,000 fine or inprisonment for 5
years or both.

Section 924(b).-- This subsection provides that a person who ships, transports, or
receives a firearmin interstate or foreign comerce with intent to conmt a felony, or

© 2006 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=5USCAS556&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=5USCAS558&FindType=L

Westlaw:

S. REP. 90-1097 Page 88
S. REP. 90-1097, S. Rep. No. 1097, 90TH Cong., 2ND Sess. 1968,
1968 U.S.C.C. A N 2112, 1968 W. 4956 (Leg.Hist.)

(Cte as: 1968 U.S.C.C A N 2112)

with know edge or reason to believe that such crinme will be committed, with the weapon
shall be fined not nmore than $10,000 or inprisoned not nore than 10 years, or both. There
is no conparable provision in the present Federal Firearns Act.

Section 924(c).-- This subsection provides that any firearminvolved in a violation of
the title, or regulations thereunder, and any firearms involved in any violation of any
crimnal law of the United States shall be subject to forfeiture. The forfeiture
provisions of the National Firearms Act (26 U S.C. 5801, et seq.) are, insofar as
applicable, extended to forfeiture under this subsection. Under 15 U.S.C. 905(b) of the
present Federal Firearnms Act, a firearminvolved in a violation of that act is subject to
forfeiture. However, there is no conmparable provision in the present Federal Firearns Act
as to forfeiting firearns used in a violation of other Federal |aws.

Section 925 concerns exceptions to the title and relief fromdisabilities under
the title

Section 925(a).-- This subsection excepts fromthe title transactions in which a firearm
or anmunition is inmported for, sold or shipped to, or issued for the use of the United
States (including any departnent or agency thereof), or any State or possession (including
any department, agency or political subdivision thereof). Those exam nations are carried
over fromthe present Federal Firearnms Act (15 U.S.C. 904) but this subsection does *2208
not carry over other exenptions in that act, e.g., shipments of firearns to a 'research
| aboratory designated by the Secretary.

Section 925(b).-- This subsection authorizes a licenses indicted for a felony to
conti nue operations under his existing |license until a conviction under the indictnent
becormes final. The present Federal Firearm Act contains no specific provision to this
ef fect but has been interpreted to authorize this procedure. (See 26 CFR 177.31(b)).

Section 925(c).-- This subsection is 15 U . S.C. 910 in the present Federal Firearns Act.
It would grant relief to certain individuals fromthe restrictions that would be inposed
on themunder the title by reason of having been convicted of certain fel onies.

Section 925(d).-- This subsection gives the Secretary authority to permt the
i mportation of certain types of firearms-- (1) those inported for scientific 401 of title
10 of the United States Code; (2) an unserviceable firearmother than a machi ne gun; (3)
those firearnms not coming within the purview of the National Firearms Act (26 U.S.C 5801
et seq.) and suitable for sporting purposes (in the case of surplus mlitary weapons, this
type is limted to shotguns and rifles), and those previously taken out of the United
States. The subsection contains a proviso pernmtting the Secretary to authorize the
i mportation of a firearmfor classification purposes. There is no conparable provision in
the present Federal Firearns Act.

Section 926. Rules and regul ations
This section provides the rul enaking authority now granted to the Secretary by 15 U. S.C.

907. It also specifically provides that interested parties will be given opportunity for
a public hearing on proposed rules and regul ations after notice. The present Federa
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Firearnms Act does not contain a conparable provision. However, other Federal statutes
require notice of the issuance of regul ations.

Section 926. Rules and regul ations

This section provides the rul enmaking authority now granted to the Secretary by 15 U. S.C.
907. It also specifically provides that interested parties will be given opportunity for
a public hearing on proposed rules and regul ations after notice. The present Federa
Firearms Act odes not contain a conparable provision. However, other Federal statutes
require notice of the issuance of regul ations.

Section 927. Effect on State |aw

This section sets out the intent of Congress with respect to the title as it would
relate to the law of any State on the subject matter.

Section 928. Separability

This section provides that if any provision of the title is held invalid, the remainder
of the title shall not be affected thereby.

Section 903

Here, the Secretary of the Treasury is given specific authority to adm nister and
enforce the provisions of the title.

Section 903

This section provides that nothing in the title would nodify or affect any provision of
the National Firearns Act (26 U S.C 5801, et seq.), section 414 of the Mutual Security
Act of 1954 (22 U.S.C. 9134), or section 1715 of title 18, United States Code.

*2209 Section 905

This section would conformthe table of contents in '"Part |I-- Crines' of title 18,
United States Code, to reflect a new chapter 44 of that title.

Section 906

The Federal Firearnms Act (15 U. S.C. 901, et seq.) would be repealed by this section

Section 907
This section contains the effective date provisions of the title. The provisions of the

title woul d becone effective 180 days after enactnent, except as to a license issued under
the present Federal Firearms Act which would be deemed valid until it expired according to
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its terns, i.e., usually 1 year after date of issuance.

TITLE V

This title provides that if any provision of the act is held invalid, the remainder of
the act shall not be affected thereby.

M NORI TY VI EWs6 OF MESSRS. TYDI NGS, DODD, HART, LONG OF M SSOURI, KENNEDY OF
MASSACHUSETTS, BURDI CK, AND FONG ON TITLE Il OF S. 917

As we nmake clear in the foll owi ng paragraphs, each of the five najor provisions of title
Il of S. 917 is subject to extrenely serious objections on both constitutional and policy

grounds. Title Il, which was originally added to S. 917 in the subcomittee, was retained
in the bill by the narrowest possible margin in the commttee-- an evenly divided vote of
the full committee. W strongly opposed the comittee action, and we urge our coll eagues
in the Senate to delete title Il fromthe bill when it is offered on the floor of the
Senat e.

The constitutional objections to title Il are manifold. The provisions on police

i nterrogation and eyewi tness testinony are so squarely in conflict with the recent
deci sions of the Suprene Court in the Mranda and Wade cases that they will al nost
certainly be declared unconstitutional as soon as they are tested in the courts.

The provisions linmting the appellate jurisdiction of the Supreme Court and aboli shing
t he habeas corpus jurisdiction of the Federal courts will fare better. Since no Congress
in the history of this country has ever before enacted this sort of extrene curtail nent of
the authority of the Federal judiciary, no occasion has yet arisen for the courts to pass

upon such issues. But, it is highly likely that these provisions too will be held
unconstitutional as soon as they are tested in the courts.
The Constitution itself sets out clear procedures for anending its provisions. |f

Congress determnes that the Constitution itself or the decisions of the Suprene Court
interpreting the Constitution are in need of change, Congress cannot act by statute, but
nmust act through the only nethod established by our systemof |aw, the nethod of
constitutional amendment.

*2210 Equally serious, title Il pronmise nothing but frustration, confusion and
uncertainty as the product of any effort by |aw enforcenent officers and agencies to
i mpl enent its provisions. Gave doubts will inevitably surround the validity of
conf essi ons obtai ned by |aw enforcenent officers in reliance on title Il instead of the
cl ear command of Mranda. The use of such confessions in evidence will inevitably be
chal | enged at every stage of the judicial process. Convictions obtained on the basis of
such confessions will inevitably be reversed, sonetinmes years after trial, when wtnesses
and ot her sources of evidence have |ong since di sappeared. For all of these reasons,
title Il offers only the dismal prospect of yet another self-defeating round of police
frustration and public dissatisfaction with the courts.

But the constitutional argunments against title Il, however strong they are, tell only
part of the story. As we indicate below, all of the provisions of title Il are highly
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obj ectionabl e on grounds of policy alone, even w thout consideration of questions of
constitutionality. Title Il nourishes the wholly inaccurate attitude that Congress has
done its part in the war against crine by deciding whether it is for or against police
interrogation, or for or against the Suprenme Court. Sinplistic answers do us no service
in the struggle to find solutions for the conplicated problens we face in the war agai nst
crime.

We subnmit that the cost paid by | aw enforcenment for enactrment of title Il far exceeds
any possible benefit that may be obtained. As the conprehensive studies carried out by
the National Crinme Conmission denonstrate, there are literally scores of noncontroversia
i mprovenents in | aw enforcenent that can be initiated by State and | ocal governments
across the Nation as soon as the necessary resources are nmade available. Title |l is a
wi se and useful nethod of providing Federal assistance to these governments. W urge our
col l eagues to take the high road of title | as the appropriate route toward achi eving our
goal of inproving and strengthening | aw enforcenent and bringing | aw and order to the
Nation, and to reject the lowroad of title Il, a road that invites disrespect for our
Governnent of |aws and undermines the Constitution itself, the fundamental |aw of the
I and.

DETAI LED ANALYSI S

Title Il of the commttee print would add three new sections of title 18, United States
Code (3501-3503), and one new section (2256) to title 28, United States Code. These
sections would nodify present law in five principal respects. As described in the
foll ow ng paragraphs, they are vulnerable to serious constitutional and policy objection

A. CONFESSI ONS- THE REPEAL OF M RANDA

Section 3501(a) of the conmittee print nmakes voluntariness the sole criterion of the
adm ssibility of a confession in a Federal court.

According to the provisions of subsections (a) and (b) of section 3501, the procedure in
Federal courts will be as foll ows:

A prelimnary determ nation of the voluntariness of a confession will be nade by the
trial judge, outside the presence of the jury (sec. 3501(a)).
*2211 In naking his prelimnary determ nation, the trial judge will be required to

consider all the circunstances surroundi ng the confession, including the follow ng
specified factors, none of which is to be conclusive on the issue of voluntariness (sec.
3501(b)):

Del ay between arrest and arrai gnnment of the defendant.

Whet her the defendant knew the nature of his offense.

Wet her the defendant was aware or advised of his right to silence or that anything he
sai d m ght be used agai nst him

Wet her the defendant was advised of his right to counsel

Wet her the defendant had the assistance of counsel during his interrogation and
conf essi on.
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If the trial judge nmakes a prelimnary determination that a confession was voluntary, he
nmust admit the confession in evidence (sec. 3501(a)). The jury rmust then hear the
rel evant evi dence on the issue of voluntariness and deternine the weight to be accorded
the confession (sec. 3501(a)).

Section 3501(a) and (b) are squarely in conflict with the Supreme Court's decision in
Mranda v. Arizona, 86 S.C. 1602, 384 U S. 436 (1966), and will alnost certainly be held
unconstitutional. In Mranda, the Suprenme Court held unequivocally that a confession
obt ai ned froma defendant during custodial police interrogation could not constitutionally
be used in evidence agai nst the defendant unless the follow ng specific procedura
saf eguards were foll owed, based on the defendant's privil ege against self-incrimnation
under the fifth amendment:

The defendant nust be advised that he has a right to remain silent and that anything he
says may be used agai nst him

The defendant nust be advised that he has the right to consult with a [awer and to have
the lawer with himduring the interrogation

The defendant nust be advised that if he cannot afford a | awer, a |lawer will be
appoi nted for him

Al t hough the case also held that a suspect could waive these rights, the Court stated
that a heavy burden of proof rests on the prosecution to denonstrate that the waiver was
knowi ng and intelligent.

The Court enphasized in Mranda that the procedural safeguards established in the case
are in addition to the traditional voluntariness test. Since section 3501 specifically
di spenses with these safeguards and in lieu thereof establishes voluntariness as the sole
test of the adnmissibility of a confession, the section is obviously contrary to the
Constitution.

The Suprene Court nade clear in the Mranda opinion that its holding was firmy grounded
on a constitutional basis that no |legislature could overrule. In both the briefs and ora
argunents in the case, the court was specifically requested to withhold decision until
| egi sl ative bodies had a chance to act upon the issue. The Court replied:

Congress and the States are free to develop their own safeguards for the privilege, so
long as they are fully as effective as those described (in the Court's holding) in
i nform ng accused persons of their right of silence and in affording a continuous
opportunity to exercise it. |In any event, however, the issues presented are of
constitutional dinmensions and nust be determined by the courts. The admissibility of a
statenent in the face of a claimthat it was *2212 obtained in violation of the
defendant's constitutional rights is an issue the resolution of which has |ong since been
undertaken by this Court. * * * Judicial solutions to problens of constitutiona
di rensi on have evol ved decade by decade. As courts have been presented with the need to
enforce constitutional rights, they have found nmeans of doing so. That was our
responsi bility when Escobedo was before us and it is our responsibility today. Were
rights secured by the Constitution are involved, there can be no rule nmaking or
| egi sl ati on which woul d abrogate them (384 U. S.at 490-491).

The Court's invitation in Mranda for legislatures to adopt 'other fully effective
nmeans' to protect suspects in the free exercise of their constitutional rights offers no
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sol ace to the proponents of section 3501. The provisions of that section can hardly be
characterized as 'other fully effective nmeans,' since the nmeans chosen by the section are
mani festly | ess effective than the safeguards announced in M randa.

Mor eover, even though Congress has broad general power under the cOnstitution to enact
procedural rules governing the admi ssibility of evidence in Federal courts, nothing in the
Constitution gives Congress the power to adopt procedural rules that override specific
deci sions of the Suprene Court interpreting the fundamental requirenents of the
Constitution. Sinply put, Congress has the power only to expand, not to contract or
abrogate these basic guarantees.

The fault in the Mranda decision, if any, lies not with the Suprene Court, but with the
fifth amendnment itself. Long ago, our Founding Fathers enshrined in the Bill of Rights
the ancient maxim neno tenetur seipsum accusare. In the words of the fifth amendnent, no
person 'shall be conpelled in any crimnminal case to be a w tness against hinmself." At the

very heart of the privilege against self-incrimnation lies one of the fundanental
principles of our systemof crimnal justice, that the Government nust produce evi dence
agai nst an individual by its own independent |abors, rather than by the cruel sinple
expedi ent of conpelling it fromhis owm mouth. Chanbers v. Florida (60 S.&. 472, 309

U S. 227, 235-238 (1940)). As Sir James Fitzjanes Stephen commented al nost a century ago
on the use of interrogation by |aw enforcenment officers:

There is a great deal of laziness init. It is far pleasanter to sit confortably in the
shade rubbing red pepper into a poor devil's eyes than to go about in the sun hunting up
evidence (1 Stephen, 'A History of the Criminal Law in England,' 442 (1883)).

In Mranda, the Suprene Court breathed life into the privilege as applied to police
interrogation. The basic thrust of the Court's decision was to place the poor and
i nexperi enced suspect on an equal footing with the wealthy and nost sophisticated suspect
by informing all suspects of their constitutional right to silence and assuring themof a
continuous opportunity to exercise it.

As Justice Walter Schaefer, of the Supreme Court of Illinois, one of our nost
di stinguished jurists, has eloquently stated, the quality of a nation's civilization can
be |l argely neasured by the nethods it uses in the enforcement of its crimnal law See
Schaefer '*2213Federalismand State Crinminal Procedure' (70 Harv.L.Rev. 1, 26 (1956)).

To allow the Governnent in the admnistration of justice to take advantage of the
i gnorance or indigence of an accused would violate the nost elenmentary principles of our
constitutional jurisprudence.

Forty years ago, Justice Brandeis forcefully answered the recurrent argunment that the
needs of |aw enforcenent outweight the rights of the individual. In Onmstead v. United
States, he said:

Decency, security, and liberty alike demand that Governnent officials shall be subjected
to the sane rules of conduct that are conmrands to the citizen. 1In a governnment of |aws,
exi stence of the CGovernnent will be inperiled if it fails to observe the |aw scrupul ously.
Qur Government is the potent, the omipresent teacher. For good or for ill, it teaches the
whol e people by its exanple. Crine is contagious. |f the Governnent becones a | awbreaker
it breeds contenpt for law, it invites every man to becone a |law unto hinself; it invites
anarchy. To declare that in the adm nistration of the criminal |law the end justifies the
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means * * * would bring terrible retribution. Against that pernicious doctrine this Court
shoul d resolutely set its face (277 U.S. 438, 485 (1928) (dissenting opinion)).

Contrary to the suggestion of the proponents of title Il, it can hardly be said with
authority that the Mranda deci sion has seriously hanpered | aw enforcenment. Essentially
t he sane warnings required by the Supreme Court in Mranda were being used by the FBI 14
years before the decision in that case. As Chief Justice Warren stated in delivering the
opi nion of the Court in Mranda

Over the years the Federal Bureau of I|nvestigation has conpiled an exenplary record of
ef fective | aw enforcement while advising any suspect or arrested person, at the outset of
an interview, that he is not required to nake a statenment, that any statenment may be used
against himin court, that the individual rmay obtain the services of an attorney of his
own choice and, nore recently, that he has a right to free counsel if he is unable to pay
* * *  (T)he present pattern of warnings and respect for the rights of the individua
followed as a practice by the FBI is consistent with the procedure which we delineate
today (384 U. S.at 483-484).

Equal Iy inmportant, each of the two nmajor field studies published to date on the inpact
of Mranda on | aw enforcenent has concluded that the inpact has been snmall and that the
decision has had little effect on police practices or the clearance of crine. Wat is by
far the nost conprehensive of these studies was conducted by the student editors of the
Yal e Law Journal and faculty nmenbers of the Yale Law School. See 'Interrogations in New
Haven: The Inpact of Mranda' (76 Yale L.J. 1519 (1967)). Over a period of 3 nonths, the
Yal e i nvestigators observed every stationhouse interrogati on undertaken by the New Haven
police force. One of the basic conclusions reached by the study was that interrogation of
suspects by police was unnecessary in the overwhelnmng majority-- 87 percent-- of the
cases observed, since the police had al ready obtai ned enough *2214 evi dence agai nst a
suspect at the tinme of his arrest to assure his conviction. |In the typical case, either
the police already had enough evidence to convict a suspect without interrogation, or they
did not even have enough evidence to arrest himin the first place.

The second maj or study of the inmpact of Mranda was a statistical survey by two | aw
professors at the University of Pittsburgh Law School. See Seeburger and Wettick
"Mranda in Pittsburgh-- A Statistical Study' (29 U Pittsburgh L.R 1 (1967)). Using
files nade available by the Pittsburgh Detective Bureau, the authors found that the
i nci dence of confessions declined by al nbst 20 percent in the period follow ng the Mranda
decision. But and this is the crucial finding of the study-- the decline in the incidence
of confessions was acconpani ed by no substantial decline in the arrest rate, the
conviction rate, the rate of crime clearance, or the court backl og.

The Yal e and Pittsburgh studies point up the crucial defect in many of the studies
relied upon by the proponents of title Il to support the provisions of section 3501. It
is not enough to study the inpact of Mranda on | aw enforcement by the crude nmeasure of
the incidence of confessions. The real inpact can be determined only by neasuring the
ef fect on convictions and crinme clearance. By this scale, the only true scale, the
nmuch- bal | yhooed del eterious inpact of Mranda on | aw enforcenent has been extrenely small,
if not illusory.

Indeed, Mranda itself and its three conpani on cases [ FN6] present graphic exanples of
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the overstatenent of the 'need' for confessions in |aw enforcenent. In each case,

| aw enf orcenment of ficers had devel oped substantial other evidence agai nst the defendants
bef ore conducting the interrogations held invalid by the Supreme Court. Thus, M randa,
Vi gnera, and Westover had been identified by eyewi tnesses. Marked bills fromthe robbed
bank had been found in Wstover's car. Articles stolen fromseveral robbery victins had
been found in Stewart's hone.

The overstatenent of the 'need’ for confessions beconmes even nore obvious when the
subsequent history of the four Mranda defendants is considered. Mranda hinsel f was
convicted in Arizona in February 1967 on the same two counts of kidnapping and rape with
whi ch he was originally charged, and received the sane sentence of concurrent prison terns
of 20 to 30 years on each count. Vignera pleaded guilty in New York to an indictment
charging a | esser robbery of fense, and was sentenced to a prison termof 7 1/2 to 10
years. Westover was convicted in February 1967 on the same two counts of bank robbery, and
recei ved the sane sentence of consecutive 15-year ternms on each count. Stewart has not yet
been retried on the original charges of robbery and nurder, for which he was convicted and
sentenced to death. However, a notion to suppress evidence in the case was denied in
Novenber 1967; after several continuances, the trial has been set for May 1968.

One specter raised by the proponents of title Il that is easily put to rest is the
suggestion that Mranda and |i ke decisions are daily rel easing vicious, and confessed
crimnals upon the public streets. This suggestion stens *2215 fromthe brief and
unfortunate period i mediately followi ng the Mranda decision. |In Johnson v. New Jersey,
86 S.&t. 1772, 384 U.S. 719 (1966), decided 1 week after Mranda, the Suprene Court held
that the rules approved in Mranda, would apply to all defendants tried after June 13,
1966, the date of the Mranda decision. Thus, in a nunber of cases awaiting trial at that
time, seenmingly voluntary confessions obtained prior to the date of Mranda were
i nadm ssi ble in evidence, and some cases involving heinous crines were dismssed, anid
great publicity. That situation was tenporary, however, and is no | onger a serious
problem So long as the procedures of Mranda are followed, any truly voluntary
confession can still be made and will still be admissible in evidence. As the studies of
t he i mpact of M randa suggest, nost of the confessions lost in the wake of Mranda could
t oday be saved.

Yet anot her specter raised by the conmittee majority nmust also be laid to rest. The
suggestion is nade that the harnful effect of Mranda will be conpounded as the | ower
Federal courts expand its doctrine and extend its interpretation. Nearly 2 years of
judicial experience under Mranda in the Federal courts of appeal have proved this
suggestion false. The trend of cases to date shows a strong rel uctance by the Federa
courts to apply the requirenments of Mranda except in obvious instances of formal
custodial interrogation. |If anything, the definition of custodial interrogation in
Mranda as 'Questioning initiated by | aw enforcenment officers after a person has been
taken into custody or otherw se deprived of his freedomin any significant way' is
receiving a highly restrictive interpretation. See, for exanple, O Toole v. Scarfati, 386
F.2d 168 (1st Gir. 1967) (statement to prosecutor by city official given chance to explain
deficiencies held inadmi ssible); United States v. Adler, 380 F.2d 917 (2nd Cir. 1967)
(volunteered statenents to FBI agent exam ni ng books of suspect's corporation held
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admi ssible); United States v. G bson, 4th Cr. (March 1, 1968) (discussion of stolen car
by defendant after State police officer asked himto step outside held adnissible); Yates
v. United States, 384 F.2d 586 (5th Gir. 1968) (statenents nmade to hotel nmnager hol ding
suspect in conversation pending arrival of FBI held admissible; United States v. Agy, 374
F.2d 94 (6th Gr. 1967) (incrimnating reply to question asked by al cohol tax agent held
adnmi ssible); United States v. Holnes, 387 F.2d 781 (7th Gr. 1968) (statement to selective
service clerk held admi ssible); Frohmann v. United States, 380 F.2d 832 (8th Gr. 1967)
(statement to internal revenue agent making crimnminal investigation held admni ssible);
Wllianms v. United States 381 F.2d 20 (9th Gr 1967) (false statenents to border-crossing
guards held admissible); Mares v. United States, 383 F.2d 811 (10th Cir. 1967) (statenent
to FBI by suspect free to |leave held admissible); Allen v. United States, D.C.Cr. (Jan
25, 1968); (statenent made during detention after failure to produce auto registration
hel d admni ssi bl e).

B. CONFESSI ONS- THE REPEAL OF ' MALLORY'

Section 3501(c) of the conmittee print specifies that a confession shall not be
i nadm ssible in evidence in a Federal court solely because of delay between the arrest and
arrai gnnent of the defendant.

*2216 Subsection (c) is obviously intended to repeal the decision of the Supreme Court
in Mallory v. United States. 77 S.C. 1356, 354 U S. 449 (1957). |In Mallory, the Court
held that if an arrested person is not taken before a magistrate or other judicial officer
"W thout unnecessary delay,' as required by rule 5(a) of the Federal Rules of Crim nal
Procedure, any confession obtained during the period of delay is inadmssible in evidence
in a Federal court.

Section 3501(c) will inevitably encourage prol onged and indefinite incarceration and
i nterrogation of suspects, w thout opportunity to consult with friends, famly, or
counsel. Unlike the recently enacted District of Colunmbia Crime Act, section 3501(c)

fails to provide any time limt whatsoever on the period during which interrogati on may
take place. The District of Colunbia Crime Act provides a maxi num 3-hour period for
interrogation after which a person may be rel eased without charge and wi thout an arrest
record.

Rul es prohibiting unnecessary del ay between arrest and arrai gnnent are based on sound
| aw enforcement policy. Pronpt arraignnent of arrested persons is necessary in a free
soci ety which values the fair adm nistration of crimnal justice. Prolonged incarceration
and interrogation of suspects, wthout giving themthe opportunity to consult with
friends, famly, or counsel, must be condemed. Yet, it is precisely such incarceration
and interrogation that are countenanced by the conmittee print. |In effect, section
3501(c) would | eave the 'wi thout unnecessary delay' provision of rule 5(a) of the Federa
Rules of Criminal Procedure as a rule without a remnedy.

C. EYEW TNESS TESTI MONY- THE REPEAL OF ' WADE

Section 3503 of the conmmttee print nmakes eyewi tness testinony that a defendant
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participated in a crinme adnissible in evidence in any Federal court.

Section 3503 is squarely in conflict with the Suprene Court's decisions in United States
v. Wade, 87 S.Ct. 1926, 388 U S. 218 (1967), Glbert v. California, 87 S.Ct. 1951, 388
U.S. 263 (1067) and Stovall v. Denno, 87 S.Ct. 1967, 388 U S. 293 (1967). |In Wade and
G lbert, the Supreme Court held that a pretrial lineup at which a defendant is exhibited
to identifying witnesses is a critical stage of a crimnal prosecution, and that the

defendant is constitutionally entitled to the assistance of counsel at the [ineup. In
Stovall, the Court held that, even though the Wade deci sion was not to be applied
retroactively, [FN7] lineups in pending cases nust still satisfy the requirenents of the

due process cl ause.

For essentially the sane reasons stated in part A, supra, section 3503 will al nost
certainly be held unconstitutional. The section dispenses with *2217 the procedura
saf eguards established in Wade for police lineups and is therefore in clear conflict with
the requirenents of the Constitution announced by the Supreme Court. |In addition, section
3503 does not even attenpt to establish effective alternative safeguards for lineups in
lieu of the requirements of Wade. Instead, the section is a blanket provision making
eyewi tness testinmony adnmissible in all circunmstances, whether or not even the nost
fundamental and time-honored requirements of due process have been nmet in the
identification, let alone the requirenments of the right to counsel under the sixth
amendnent .

In the Wade decision itself, the Supreme Court discussed at |length the grave potentia
for prejudice and miscarriage of justice inherent in |lineup procedures. Eyew tnesses to
crimes are notoriously subject to mistaken identification. Frequently, their opportunity
for observation at the tinme of the crinme was insubstantial. At the lineup, they are
hi ghly susceptible to suggestion, whether intentional or not, based on the manner in which
the prosecutors or police present the suspect for identification. Were the victim
hinmself is the witness, the hazard to objective identification is even further increased,
because of the turbulent and possibly vengeful enotional attitude of the w tness.

One expert authority quoted by the Supreme Court has given graphic exanples of cases in
whi ch grossly unfair |ineups were conducted.

In a Canadi an case * * * the defendant had been picked out of a lineup of six men, of
which he was the only Oriental. |In other cases, a black haired suspect was placed in a
group of light-haired persons, tall suspects have been nade to stand with short
nonsuspects, and in a case where the perpetrator of a crine was known to be a youth, a
suspect under 20 was placed in a lineup with five other persons, all of whom were over 40

(VMal I, 'Eyewitness ldentification in Crininal Cases,' 53).

Once an eyewi tness has picked out a suspect froma |lineup, the witness easily becones
committed to the identification and is unlikely to go back on his word at trial. The
requi renent of Wade that a suspect is entitled to the presence of counsel at a lineup is
wel | -calculated to elinmnate the possibility that unfair procedures will lead to m staken

eyewi tness identifications or the conviction of innocent persons.

At the same tinme, the requirenent of Wade is unlikely to cause an undue burden on | aw
enforcenent. The Suprenme Court suggested that a variety of procedures could conveniently
be used by | aw enforcenent officers to assure fair and inpartial lineups. It also

© 2006 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1967129548
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1967129548
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1967129549
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1967129549
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1967129550
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=15USCAS3503&FindType=L

Westlaw:

S. REP. 90-1097 Page 98
S. REP. 90-1097, S. Rep. No. 1097, 90TH Cong., 2ND Sess. 1968,
1968 U.S.C.C. A N 2112, 1968 W. 4956 (Leg.Hist.)

(Cte as: 1968 U.S.C.C A N 2112)

suggest ed appropriate alternative procedures that could be used in circunstances where the
presence of a suspect's counsel at a lineup was likely to cause prejudicial delay or
obstruction of the confrontation.

The Wade opinion thus offers workabl e guidelines for achieving a reasonabl e acconodati on
bet ween the needs of |aw enforcement and the rights of persons accused of crime. So far
as we are aware, no study has yet been made of the inpact of Wade on | aw enforcenent.
Moreover, as is denonstrated by the recent decision of the Supreme Court in Simons v.
United States (decided March 18, 1968), the Court has granted broad | eeway for the needs
of law enforcement in areas related to lineups. 1In *2218 Simmons, the Court refused to
apply the requirenents of Wade to circunstances in which eyew tnesses are shown
phot ographs of suspects by the police. The Court recognized that photograph
identification procedures are widely and effectively used in | aw enforcement and held only
t hat such procedures nmust nmeet the elenmentary requirenents of due process of |aw - that
is, that the procedures are invalid only if they are 'so inperm ssibly suggestive as to
give use to a very substantial |ikelihood of irreparable nmisidentification' (slip
opi ni on, pp. 5-6).

In these circunstances, therefore, we believe that precipitous |egislative action
overrul i ng Wade woul d be not only unconstitutional, but unwi se and highly premature as
wel |

D.  FEDERAL COURT JURI SDI CTI ON

Section 3502 of the conmttee print abolishes the jurisdiction of the Suprenme Court and
ot her Federal courts to review a State trial Court's determination that a confession was
vol untary, provided that the State court's determ nati on has been upheld by the highest
State court having appellate jurisdiction over the case.

Section 3503 of the commttee print goes even further. Not only does it abolish the
jurisdiction of the Suprenme Court and other Federal courts to review a State trial court's
determination that eyewi tness testinmony was adm ssible in evidence. It also abolishes the
appel l ate jurisdiction of both the Supreme Court and the Federal courts of appeals to
review a Federal trial court's determination that such testinmony was adm ssi bl e.

Under the present |aw, the Supreme Court has appellate jurisdiction over all cases in
the | ower Federal courts. The Supreme Court al so has appellate jurisdiction over cases in
the State courts raising a Federal question (28 U S.C 1251 et seq.).

Sections 3502 and 3503 drastically curtail the appellate jurisdiction of the Federa
courts over determ nations involving the voluntariness of a confession or eyew tness
testinmony. Any attenpt by Congress to acconplish this result by statute, rather than by
constitutional anmendnent is open to constitutional challenge. The sections raise
especially grave questions with respect to State court determ nations in these areas,
since no Federal review whatsoever woul d be avail abl e, even though a Federal claim has
obvi ously been rai sed.

The supremacy clause, in article VI of the Constitution, states that the Constitution
and |aws of the United States 'shall be the Supreme Law of the Land.' At |east since the
tinme of Marbury v. Madison, 1 Cranch 137 (1803), and Martin v. Hunter's lLessee, 1 \Weat.
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203 (1816), the Suprenme Court has been the sole tribunal under the Constitution with
ultimate authority to resolve inconsistent or conflicting interpretati ons of Federa
constitutional [aw by State and Federal courts and to naintain the supremacy of Federa
| aw agai nst conflicting State |aw.

Al though article Ill, section 2 of the Constitution provides that the appellate
jurisdiction of the Supreme Court is created 'with such Exceptions, and under such
Regul ati ons as the Congress shall nake,' the exercise by Congress of such power nust be
consistent with the fundanental role of the Suprenme Court in our Federal system The
exceptions and regul ati ons *2219 cl ause does not give Congress the power to abolish
Supreme Court review in all cases involving a particular issue, whether confessions,
eyewi tness testinony, or any other. To interpret the clause otherw se would deny the | ong
accepted power of ultimate resolution of constitutional questions by the Supreme Court.

It would radically alter our established |egal systemby nullifying the supremacy cl ause
and destroying the essential role of the Suprene Court as the principal instrunment for
i mpl ementing that clause in our constitutional system

The unconstitutionality of sections 3502 and 3503 is forcefully and concisely urged in
Hart and Wechsler, 'The Federal Courts and the Federal Systemi (312 (1953)), and Ratner
' Congr essi onal Power Over the Appellate Jurisdiction of the Supreme Court.' (109
UPa.L.Rev. 157 (1960)). Although the Suprene Court itself has never been specifically
cal l ed upon to deternmine the validity of a blanket exclusion of appellate jurisdiction
over particular issues, we have little doubt as to the unconstitutionality of these
provisions. |In every case raising the issue, the Court has either found no limtation on
its jurisdiction or upheld a limtation which did not seriously inpair its jurisdiction
The leading case is Ex parte McArdle, 7 Wall. 586 (1868), in which the Court upheld an act
of Congress renoving Suprenme Court jurisdiction over appeals fromlower court decisions
denyi ng habeas corpus relief. The Court made clear, however, that the statute did not
affect its power to review such decisions by issuing a wit of habeas corpus inits
original jurisdiction. Thus, for exanple, in Ex parte Yerger, 8 Wall. 85 (1869), deci ded
a few nonths after the McArdl e case, the Court reviewed on a petition for an original wit
of habeas corpus, a lower court decision denying habeas corpus relief. In the Yerger
case, the Court specifically indicated that Congress could not constitutionally abolish
all appellate jurisdiction of the Suprene Court.

Mor eover, even though Congress nay have sone general power under the exceptions and
regul ati ons clause to withdraw Federal appellate jurisdiction to review constitutiona
guestions in certain areas of the |law, Congress surely cannot dilute or abrogate existing
constitutional guarantees in the guise of exercising such power. See United States v.
Klein, 13 Wall. 128 (1872). It is obvious that sections 3502 and 3503 dealing with
Federal appellate jurisdiction are intended by the comrittee majority as part of a single
i nseparabl e plan to acconplish the |egislative overruling of the Mranda and \Wade
deci sions. As such, the sections will alnost certainly be declared unconstitutional along
wi th the substantive provisions of sections 3501 and 3503 di scussed in part A and part C,
supra.

Apart fromthe issue of the constitutional validity of |egislation by Congress to
elimnate the appellate jurisdiction of the Supreme Court over particul ar issues,
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enact ment of such | egislation would be extremely unwi se, as a matter of policy, for
several reasons.

1. Abolition of Supreme Court jurisdiction by Congress would seriously distort the
del i cate bal ance that is maintained between the three branches of Government in our
federal system The exercise by Congress of an ultimte power such as abolition of
Supreme Court jurisdiction wuuld cause the sort of basic confrontation between court and
| egi sl ature that shoul d be avoided at all costs if possible. Sections 3502 and 3503 are
attacks on *2220 the Supreme Court even nore drastic and extensive than the infanpus
Court - packi ng plan of the 1930's.

3. Experience has shown that the Federal courts, and especially the Suprenme Court,
perform an inportant and useful function in reviewing State criminal convictions in the
area of confessions. A long line of confessions cases in the Suprene Court, extending
back nany years before the present controversy over Mranda, points up the fact that there
have been numerous occasions in the past when State courts have not effectively protected
the constitutional rights of accused persons.

4. By abolishing the appellate jurisdiction of the Suprene Court, Congress will reduce
the Constitution and laws of the United States to a hodgepodge of inconsistent decisions.
The 50 State courts and 94 Federal district courts will beconme the final arbiters of the

nmeani ng of the Constitution and |aws of the United States. As Hanilton eloquently stated
in The Federalist, No. 80, 'The nmere necessity of uniformity in the interpretation of the
nati onal |aws deci des the question. Thirteen independent courts of final jurisdiction
over the sane causes, arising upon the sane laws, is a hydra in governnent, from which
not hi ng but contradiction and confusion can proceed."'

E. HABEAS CORPUS

Section 2256 of the commttee print abolishes the habeas corpus jurisdiction of the
Federal courts with respect to State crimnal convictions. Under this section, the sole
Federal review of Federal clainms by State prisoners will be linted to appeal or
certiorari to the Supreme Court fromthe highest State court having appellate jurisdiction
over the case.

As in the case of sections 3502 and 3503 described in part D, supra, section 2256 is
open to serious constitutional attack

The Constitution specifically provides that 'The Privilege of the Wit of Habeas Corpus
shal | not be suspended, unless when in Cases of Rebellion or Invasion the public Safety
may require it.' Since 1867, as we discuss in greater detail below, Congress has nade the
Federal writ of habeas corpus available to all persons, including State prisoners,
restrained of their liberty in violation of the Constitution or laws of the United States.
Al t hough the constitutional provision prohibiting suspension of the wit of habeas corpus
does not of itself confer jurisdiction on any Court to issue the wit, decisions of the
Supreme Court make clear that once Congress has granted jurisdiction to the Federal courts
to issue the wit, the jurisdiction cannot be w thdrawn except in cases of rebellion or
invasion. Thus, in United States v. Hayman. 72 S. C. 263, 342 U. S. 205 (1952), in which
the Court upheld the validity of the alternative nmethod of collateral attack required
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under 28 U.S.C. 2255 for Federal prisoners, the Court enphasized that nothing in the

| egislative history of section 2255 disclosed any purpose to infringe upon a prisoner's
right of collateral attack upon his conviction. The Court specifically held that the sole
pur pose of the section was to nmininmize difficulties encountered in habeas corpus hearings
by providing the same rights through an alternative and nore conveni ent procedure, and
that the section did not operate to suspend the wit of habeas corpus.

*2221 Even apart from consideration of constitutionality, however, the elimnation of
Federal habeas corpus jurisdiction is open to grave objection on the grounds of both
hi story and policy.

The wit of habeas corpus, the great wit, is one of the ancient pillars of
Angl o- Arerican law. Bl ackstone called it 'the nost celebrated wit in English law (3
Bl ackstone's Commentaries 129). (See also 9 Holdsworth, 'Hi story of English Law (108-125
(1926)), and United States v. Hayman, supra.) Power to issue the wit was first granted
to the Federal courts, as early as the Judiciary Act of 1789 (1 Sta. 73, 81-82). At that
ti me, however, the comon |aw rul e governing issuance of the wit held that a judgnent of
conviction rendered by a court of general crimnal jurisdiction was conclusive proof that
confinenent was legal. |In addition, even where the wit was avail able the conon | aw rul e
permitted an inquiry only into the law, not the facts of a detention

In 1867, Congress nodified the common |aw rul e by naking the Federal wit of habeas
corpus available to all persons, including State prisoners, restrained of their liberty in
violation of the Constitution or laws of the United States, and by permitting inquiry into
both the facts and the | aw of the detention (14 Stat. 385, now incorporated in 28 U.S. C
2241 et seq.). Thus, in all cases in which a full and fair disposition of a Federal claim
has not been reached in a State court, the Federal courts are available as an alternative
forum t hrough their habeas corpus jurisdiction to test the legality of the prisoner's
confi nenent .

For a hundred years, the Federal courts have vindicated the basic constitutional rights
of Anerican citizens through habeas corpus proceedings, frequently after blatant denials
of such rights have gone uncorrected in the State courts. Many of the great principles of
Anerican constitutional |aw have been established in such proceedings. (See, for exanple,
Moore v. Denpsey, 43 S.Ot. 265, 261 U.S. 86 (1923) (mpob domination of a trial); Mponey v.
Hol chan, 55 S.&t. 340, 294 U.S. 103 (1935) (knowi ng use of perjured testinony by the
prosecution); and G deon v. Wainwight, 835 S.C. 792, 372 U S. 335 (1961) (right to
appoi nt counsel in crimnal trials.))

Equal Iy important, the provisions in section 2256 for Federal review of State crimn nal
convi ctions by appeal or certiorari to the Suprene Court are grossly inadequate. As is
wel I known, both of these appeal procedures are largely and necessarily discretionary in
the Suprene Court. The Suprene Court sinply does not have the time to consider thoroughly
all the appeals and petitions for certiorari that are filed. To make these procedures the
sol e avenue for Federal review w ||, at best, cause the Supreme Court to accept for review
many questionabl e cases on poor factual records, since this would be the Court's sole
opportunity to review the Federal questions in the case. At worst, section 2256 will deny
many State prisoners even one full and fair reviewin a Federal court of their
constitutional clains. |In addition, section 2256, taken in conjunction with the
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provi sions of sections 3502 and 3503 abolishing the appellate jurisdiction of the Suprene
Court with respect to issues involving the voluntariness of confessions or the conduct of
i neups, means that no Federal review whatsoever will be available to State defendants
rai sing such issues, no matter how neritorious their Federal constitutional clains.

*2222 Because of their nunber and their ability as trial courts to hold hearings and
make findings, the Federal district courts are uniquely suited to review the disposition
of Federal clains in State courts. See, e.g., Wight and Sof aer, 'Federal Habeas Corpus
Jurisdiction for State Prisoners: The Allocation of Fact-Finding Responsibility' (75 Yale
L.J. 894-985 (1966).)

It is regrettable that the highly charged enotional atnmosphere in which the current
debat e over Federal habeas corpus for State prisoners is taking place obscures the single
nost salient fact of the procedure applicable under present law. |In Townsend v. Sain, 83
S.&. 745, 372 U S. 293 (1963), the Suprene Court held unequivocally that State court
findings of fact, arrived at after full and fair hearings, nust be accepted by Federa
courts. A Federal habeas corpus hearing is not available nmerely because a State prisoner
has been convicted of a serious offense. It is not available nerely to reevaluate the
evi dence obtained at a full and fair State proceedi ng, or because a Federal district judge
may disagree with the State court's evaluation of such evidence. Under the specific
doctrine of Townsend v. Sain, Federal habeas corpus is available only when the State trier
of fact has not afforded the habeas applicant a full and fair hearing. The Townsend
doctrine recogni zes the basic inportance in our Federal systemof allocating the primry
factfinding responsibility to the State courts in cases involving State crimna
proceedings. At the sane tine, it preserves the inportant role of the Federal review of
Federal clains raised in State courts.

A hundred years of experience under the Federal habeas corpus provisions forcefully
denonstrate that absolute reliance on State courts to protect Federal rights does not
adequately protect these rights. To abolish this jurisdiction would roll back a century
of progress in American constitutional [aw and restore American crimnal procedure to the
dark ages of the early 1900's.

JOSEPH D. TYDI NGS
THOVAS J. DODD.

PH LI P A HART.
EDWARD V. LONG
EDWARD M KENNEDY
QUENTI N N. BURDI CK
H RAM L. FONG

I NDI VI DUAL VIEWS OF MR LONG OF M SSOURI AND MR. HART I N OPPCSI TION TO TI TLE
I oOF S 917
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W obj ect nost strenuously to title Il of S. 917, dealing with wiretapping and ot her
fornms of el ectronic eavesdropping (popul arly known as 'bugging').
In our view, title Ill of S. 917, as reported, is unconstitutional, as it provides for

unr easonabl e searches and sei zures. However, even if the constitutional defects could and
woul d be corrected, we woul d oppose it equally as much on purely policy grounds.

*2223 The Congress had debated simlar bills to | egalize wretapping and buggi ng for 40
years and, until the present, rejected each and every one as providing for serious and
unwar r ant ed i nvasi ons of personal privacy. Now, through the mistaken idea that linited
wi retappi ng and bugging will (1) help stanp out organized crime and (2) help elimnate
crime in the streets, Congress is asked to sell its soul for a nmess of porridge.

The hard truth of the matter is that limted eavesdropping is neither sought nor
particularly helpful in the fight against organized crine. Wat would help is unlinmited
surveillance. As proof, | ook at New York which has had limted w retap and eavesdrop for
decades, and which has as much organi zed crinme as alnpst any city in the country. The vast
majority of the fish in the New York wiretap net are petty ganblers, and relatively few of
themgo to jail

As to crine in the streets, the talk of electronic eavesdropping being hel pful to the
police is ludicrous. Who ever heard of a purse-snatcher or rapist planning his crine so
as to be caught by wiretap or bugging. The proponents are using crime in the streets as
nothing nore than a red herring. If we are to really do sonething about crine in the
streets, we nust get at its roots-- poverty and ignorance-- not |egalize wiretapping.

CGeorge Owell's "Big Brother' is well on his way technol ogically. Do we want to speed
his arrival legally by sanctioning use of his tools, especially when their application
will have little or no effect in | essening crinme?

RI GHT OF PRI VACY ACT OF 1967
(S. 928)

The adm nistration's Right of Privacy Act of 1967 (S. 928), which outlaws el ectronic
eavesdr oppi ng except in national security cases, was introduced on February 8, 1967,
sponsored by 21 Senators. The bill was referred to the Subconmttee on Adm nistrative
Practice and Procedure and hearings were held on 10 different days between March 20 and
May 19, 1967, during which 41 witnesses were heard. Thirty-five days of hearings,

i nvol ving over 200 w tnesses, had previously been held relating to invasions of privacy by
Federal and ot her agencies, particularly through the use of w retappi ng and eavesdr oppi ng.
Qur conclusions, as a result of these extensive hearings, are as follows: wretapping

and bugging, with rare exception, are currently illegal as well as unconstitutional; both
are repugnant to our historical concepts of privacy; both are repugnant to our concepts of
justice and fairplay for all, guilty and innocent alike. It is this repugnance that has

caused these activities to be cloaked in secrecy.
The subcommittee has encountered instance after instance where ot herw se honest and
decent | aw enforcenent officials have di shonestly denied or withheld the fact that their
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i nvestigations involved the use of w retapping or bugging. In the last 2 years, we have
been treated to the spectacle of the Solicitor General of the United States going before
the Suprene Court to disclose that a nunber of convicted defendants had been the subject
of el ectronic eavesdropping-- a fact not disclosed to the Departnent of Justice until
after that Departnent had obtained convictions.

*2224 Two hundred and forty-three witnesses have appeared before the subconmittee and
several tines that nunber have been interviewed. Sonme were engaged in wretappi ng and
buggi ng; others were its victims. Fromtheir testinony, several conclusions are
i nescapabl e:

(1) Wether wiretapping and bugging are legal or illegal, constitutional or
unconstitutional, they are essentially a formof 'peeping tonmisnml and repugnant to nen of
good consci ence;

(2) Notwithstanding the personal reluctance to admit such activity, the activity
itself, in order to be effective, nust remain secret and covert just as all spying
activities must be and must renmain surreptitious;

(3) Either by reason of personal enbarrassment or for reasons of deception, evidence or
| eads to evidence are disguised so as to conceal the fact that such were obtained by
' peepi ng' upon the conversations of the suspect or his associ ates;

(4) No matter how circunscribed the 'peeping,' conversations of innocent parties are
invariably listened to and recorded.

The above observations explain why all |egislation offered by the proponents of
| egal i zed eavesdropping draft such legislation to provide ex parte proceedings in
obt ai ni ng court sanction and thereafter the w thholding fromthe suspect the fact that he
was the victimof such techniques.

The administration's bill (S. 928) would prohibit all forns of electronic eavesdropping,
private and | aw enforcenent alike, except when authorized by the President in cases
i nvol ving the national security and in such cases no evidence thus obtained could be used
in any civil or crimnal proceeding. In our view, this is a good bill and should be
passed; it would preserve the nodi cum of privacy that progress has left to us, while at
the sane tine pernmitting the President to use whatever tools he needs in the interest of
nati onal security.

SAFE STREETS AND CRI ME CONTROL ACT OF 1967

(S. 917)
Title Il of the Safe Streets and Crine Control Act of 1967 (S. 917), as anended and
adopted by the Conmttee on the Judiciary, sanctions electronic eavesdropping in instances
where any court has approved their use. Thus, title Ill would for the first tine

| egal i ze the use of wiretapping and bugging as a legitimte | aw enforcenent technique
i ncorporating, of necessity, the proposition that what the courts have heretofore abhorred
is not so abhorrent if there is legislative sanction

Let us exam ne what appears to be a 'little bit" of an invasion of privacy. Federal and
State | aw enforcenent agencies are to be provided with a procedure under which they may

© 2006 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.



Westlaw:

S. REP. 90-1097 Page 105
S. REP. 90-1097, S. Rep. No. 1097, 90TH Cong., 2ND Sess. 1968,
1968 U.S.C.C. A N 2112, 1968 W. 4956 (Leg.Hist.)

(Cte as: 1968 U.S.C.C A N 2112)

obtain court authorized approval to wiretap or eavesdrop where 'a crine has been, is
being, or is about to be cormitted.' The subconmittee on Adnministrative Practice and
Procedure is yet to hear a single witness testify to the effect that w retapping or
eavesdroppi ng woul d contribute one iota to the prevention or prosecution of those crines
of viol ence agai nst persons or property which constitute the major percentage of 'crine in
the streets.' As to such crinmes as are *2225 about to be conmitted, we lack the

specul ative ability to make practical use of the proposed statute-- except possibly for

i nvadi ng individual privacy in the randomcollection of crimnal intelligence.

Section 2518(10)(a) of the proposed statute would permit an 'aggrieved person' in any
trial the right to suppress the contents of any intercepted wire or oral communication, or
evi dence derived therefrom on certain specified grounds, while section 2510(11) defines
an 'aggrieved person ' as one who 'was a party to any intercepted wire or ora
conmuni cati on or a persons agai nst whomthe interception was directed." There is no
pretense of affording by way of suppression or otherwi se for the person 'who was the
subj ect of the conversation.' Hence, the proposed legislation legitimzes a practice of
| aw enf orcement now banned by the courts.

In order to understand the inmport of this 'loop hole," let us consider A and B who are
al l eged to be bookmakers. A's and B's prenises are bugged and their tel ephones are tapped
under the authority of the proposed statute on the grounds that there is probable cause
for belief that A and B are conmitting a crime. |In the course of the surveillance,
numer ous | eads are obtained which, in turn, provide independent evidence connecting X and
Y with a different crine. It subsequently devel ops that neither A nor B were involved in
any crimnal activity-- in fact, that there never was probable cause for such a belief in
the first instance. However, X and Y are brought to trial. Neither have any relief under
t he proposed statute, either by way of suppression or civil damages. Assune, further
that X and Y were engaged purely in political activities, that such political activities
had as its objective the renoval of the corrupt chief of police who sought and obt ai ned
the spurious tap and bug on A and B. The suspected public official has in his possession
evidence relative to X and Y that he may use in such a nanner as he chooses, all lawfully
acqui red through wi retappi ng and eavesdr oppi ng.

"Law enforcement' includes a nunber of functions, but principally it includes the
i nvestigation of crinmes conmitted and thereafter the prosecution of the suspect, when
apprehended. The investigation of crines normally presupposes that a crinme has been or is
being committed. That is the historical proposition. |In any event, prosecution
essentially requires the 'crime conplete' although it nay enconpass a conspiracy where
only a single act in pursuit of the conspiracy may have been comitted while the fina
obj ective of the conspiracy is still renmote in tinme. The nodern concern of many | aw
enf orcenent agenci es has been to concentrate upon crimes which are in a continuous process
of comm ssion or are about to be conmmitted. The latter is of gravest concern to those who
chal | enge 'organized crinme,' a termwhich they apply to that nationw de crimna
conspi racy whi ch transcends State boundaries, which touches every citizen, and which deals
chiefly in ganbling, narcotics, prostitution, and | oan sharking.

Traditional nmilitary intelligence has furnished this group of [aw enforcenent officials
with both the vocabul ary and the tools by which it wages constant war upon the
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sophi sti cated but sinister barbarians of our tinmes.

*2226 Essentially the attack involves the collection of 'criminal intelligence through
the use of informants, undercover agents, and el ectronic surveillance. The product of
this effort is thousands of bits of information all theoretically capable of being woven
into the clearly identifiable fabric of crinmnal activity. Yet there is no ascertainable
rel ationship or ratio between the thousands of man-hours and dollars involved in this
activity and the convictions which it produces.

In the terms of conveni ence, el ectronic surveillance has no peer. Hundreds of ,onmes and
of fices, and thousands of tel ephone conversations can be nmonitored fromthe confort of the
agency's offices nmiles away. It is small wonder that it is so tenaciously fought for by
its adherents. One is often reninded of the story about the poor unfortunate who |lost his
di mre one night on a darkened street but searched for it at the next corner where the
street lanp furnished better light. W are inclined to adopt the Attorney General's
public view that there is no substitute for good ol d-fashioned police work and that his
restrictions on the use of electronic devices has not hanpered the Departnent of Justice's
drive on organized crine.

The subcommittee's investigations of criminal intelligence-gathering activities
di scl osed that al nbst every netropolitan police departnent and al nost every mgjor State
has a bureau engaged exclusively in the collection of crimnal and political intelligence.
It was particularly interesting to find that these bureaus had no direct responsibility to
i nvestigate any specific crines. Such responsibilities were assigned to and ably
performed by the detective, homicide, vice, and other bureaus, while crimes in the street
were directly handl ed by the patrol man on the beat or in the police cruiser. The nunber
of files and the quantity of information gathered by these intelligence bureaus is
appal ling. A conputerized consolidation of all such information could certainly make
avail abl e some sort of information on alnost 9 out of every 10 citizens in the country.
Much of this informati on has been obtained through illegal, unconstitutional, and
unconsci onabl e el ectroni c eavesdropping. Since the inproper use of the proposed
| egislation will never be discovered unless the evidence is produced in a crimna
proceeding, there is no reason to believe that these agencies will not, in time, achieve
the perfection of 10 out of 10.

CONCLUSI ON

Most of the countries of the world have a "Big Brother' to watch over them

So far, Anerica has been fortunate enough to avoid such a formof governnent. But, as
Sinclair Lewis said, 'It Can Happen Here.'

Technology is Big Brother's right hand, especially electronic technol ogy. Nowhere has
such technol ogy outrun the United States. 1In being and on the drawi ng board, we have
marvel s of el ectroni c eavesdroppi ng.

There is no good reason why Congress should join technology in speeding the arrival of
Bi g Brother.

To the contrary, we should continue our historic course of resisting invasions of
privacy.

© 2006 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.



Westlaw:

S. REP. 90-1097 Page 107
S. REP. 90-1097, S. Rep. No. 1097, 90TH Cong., 2ND Sess. 1968,
1968 U.S.C.C. A N 2112, 1968 W. 4956 (Leg.Hist.)

(Cte as: 1968 U.S.C.C A N 2112)

*2227 Constant surveillance of citizens by the State nay be inevitable, but we need not
lend a hand to the process. Little enough privacy remains today. Therefore, we are
i npl acably opposed to passage of title Ill of S. 917.

EDWARD V. LONG
PH LI P A HART.

ADDI TIONAL VIEWS OF MR- HART ON TITLE Il OF S. 917

As do Senators Burdick, Fong, and Long, | strongly oppose passage of title IIl, which
aut hori zes Federal and State | aw enforcement w retappi ng and eavesdropping for a w de
range of crines.

A.  CONSTI TUTI ONAL | SSUE

First, | have serious doubts about the constitutionality of title IIl. Proponents of
title Il cite the recent Suprenme Court eavesdropping decisions in Katz v. United States,
88 S. . 507, 389 U.S. 347 (1967) and Berger v. New York, 87 S.Ct. 1873, 388 U. S 41
(1967) for the proposition that Congress now has the constitutional green light to pass a
court-ordered eavesdroppi ng statute such as title I11.

VWi le mndful of the quote attributed to Chief Justice Hughes that 'the Constitution is

what the judges say it is,' | believe a close reading of the Supreme Court's recent
eavesdr oppi ng decisions in these two cases casts consi derabl e doubt on the
constitutionality of title Ill of S. 917.

1. BERCER v. NEWYORK, 87 S.Ct. 1873, 388 U S 41 (1967)

The Suprene Court by a 6 to 3 decision reversed the conviction of Ral ph Berger who had
been convicted of conspiracy to bribe the chairnan of the New York Liquor Authority.
Evi dence for conviction was obtai ned by eavesdroppi ng authorized by a New York statute
(N. Y. Code Crinminal Procedures 813-a) permitting |aw enforcenent eavesdropping for up to a
2-nonth period.

The Suprene Court held that the | anguage of the New York |aw was too broad, resulting in
a trespassory intrusion into a constitutionality protected area in violation of the fourth
and 14t h amendnents. The Court specifically held that the provision in the New York
statute authorizing eavesdropping for a 1-nonth period was unconstitutional. According to
the Court, such eavesdropping is the equivalent of a series of intrusions, searches, and
sei zures pursuant to a single showi ng of probable cause. During such a |ong and
continuous (24 hours a day) period, the conversation of any and all persons coning into
the area covered by the eavesdroppi ng device are seized indiscrinnately and wi t hout
regard to their connection with the crine under investigation (388 U S.at 59).

2. KATZv. US., 88 S C. 507, 389 U S. 347 (1967)
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Six months after Berger v. New York, the Suprene Court set aside a conviction based on
evi dence obtai ned froma bug placed by FBI agents on two public tel ephones that Katz
habi tual Iy used.

*2228 In many ways the Katz decision represented a major victory for privacy. First,
the Suprene Court finally overruled OQnstead v. U S., 48 S.Ct. 564, 277 U S. 438 (1928),
whi ch had deni ed fourth anmendnent protection to eavesdroppi ng which did not physically
penetrate one's prem ses. Katz thus brought wiretapping clearly within the fourth
amendnent ' s prohi bition against 'unreasonabl e searches and seizures'-- thus inpliedly
requiring the exclusion from State courts of w retapping evidence obtained in an
unconstitutional manner.

Further, in Katz the Suprene Court discarded the 'constitutionally protected areas’
doctrine under which unlinited eavesdroppi ng had been permitted in such places as prison
visiting roons because such roons had been deemed unprotected areas. |Instead the Court
held that the correct rule is '"what (a person) seeks to preserve as private, even in an
area accessible to the public, may be constitutionally protected.'

It is true that the Court in Katz stated that had the eavesdroppi ng been conduct ed
pursuant to a court order, it would have been sustained (389 U.S. 347, 359& Nothing in
Katz, however, supports the broad provisions of title II1.

Katz involved that rare situation where el ectronic eavesdropping could be linted, not
only with respect to tine and place, but also to a specific person or persons and specific
conversations. |In Katz, FBI agents had established that Katz was in the habit of using
certain public tel ephones at a certain location at a certain tine to transmt wagering
informati on. The FBI agents, therefore, installed a bug on the phone booth which was
activated only when Katz entered the booth. The bug caught only KatZ's end of the
conversation and was turned off when he left.

In approving this kind of eavesdropping the Court enphasized that no conversations of
i nnocent persons were overheard. It noted that 'on the single occasion where the
statenents of another person were inadvertently intercepted, the (FBI) agents refrained
fromlistening to them (389 U S. 347, 354). The Supreme Court placed particul ar enphasis
on the extremely narrow circunstances under which the surveillance in Katz was conduct ed:

Accepting this account of the Governnment's actions as accurate, it is clear that this
surveillance was so narrowy circunscribed that a duly authorized magistrate * * * clearly
appri sed of the precise intrusion could constitutionally have authorized, with appropriate
saf equards, the very limted search and seizure that the Governnent asserts in fact took
pl ace (at 354).

Katz thus pernits eavesdropping in one of the rare situations where it can be carefully
circunmscri bed-- a bug activated only when the suspect uses the 'bugged prenises and
recording only particular conversations of the suspect. Supreme Court approval of such a
narrow y circunscribed eavesdropping situation as Katz does not inply approval of a 30-day
bug on a house or office (as is provided by title Il1), where many i nnocent people
congregate to tal k about nmany innocent things.

Katz is thus consistent with the | anguage and tone of Berger, which di sapproved the
i ndi scrimnate seizure of the conversations of innocent people when a bug is in continuous
operation in an area during any |lengthy *2229 period of time (388 U S. AT 59). Indeed, in
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both Berger and Katz the Court cited exanples of narrowy circunscribed electronic
eavesdroppi ng which it had approved in prior decisions. As stated in Berger

This Court has in the past, under specific conditions and circunstances, sustained the
use of eavesdropping devices. See CGoldnman v. U S., supra; On Lee v. U S., supra; Lopez v.
U S., supra; and Gsborn v. U S., supra (388 U .S at 63).

These four eavesdroppi ng cases cited approvingly by the Court in Berger involved, as
did Katz, very circunscribed eavesdropping. |In Goldman, an FBI detectaphone was installed
to overhear four conversations to which an FBI informer was a party. In On Lee an
infornmer wore a radio transmitter for his conversation with a specific suspect. 1In both
Lopez and Gsborn the Suprene Court upheld the use of an eavesdroppi ng device wired to an
i nformer and used to record the informer's conversations with a suspect. |In each of these
four cases, as in Katz, the eavesdroppi ng the Supreme Court approved was carefully
circunscribed and linited to specific conversations which the eavesdropper knew woul d take
pl ace.

The eavesdroppi ng and wiretapping authorized by title Il of S. 917, however, is
essentially an indiscrimnate dragnet. Section 2518(5) of title Il authorizes
wi r et appi ng and eavesdroppi ng orders for 30-day periods. During such 30-day
aut hori zations, a title Ill bug or tap will normally be in continuous operation. Such a
bug or tap will inevitably pick up all the conversations on the wire tapped or room
bugged. Nothing can be done to capture only the conversations authorized in the tapping
order. Thus, under title Ill, not only is the privacy of the tel ephone user invaded with

respect to those calls relating to the offense for which the tap is installed, but all his
other calls are overheard, no matter how irrelevant, intimate (husband-wife,
doctor-patient, priest-penitent), or constitutionally privileged (attorney-client).
Further, under title Ill all persons who respond to the tel ephone user's calls al so have
their conversations overheard. Likew se, under a title Ill tap, all other persons who use
a tapped tel ephone are overheard, whether they be famly, business associates, or
visitors; and all persons who call a tapped phone are al so overheard.

To illustrate the indiscrimnate nature of title IIl tap, one need only consider the
experi ence of a New York police agent who in the course of tapping a single tel ephone
recorded conversations involving, at the other end, the Julliard School of Misic, Brooklyn
Law School, Western Union, Mercantile National Bank, several restaurants, a drugstore,
Prudential | nsurance Co., the Medical Bureau To Aid Spanish Denocracy, dentists, brokers,
engi neers, and a New York Police station

W r et appi ng and eavesdropping as authorized by title Il thus represent a sweeping
intrusion into private and often constitutionally protected conversations of many, and
often innocent, persons. The effect of Berger and Katz is now to measure wiretappi ng and
eavesdroppi ng aut hori zati ons agai nst the fourth amendnent's requirenents for a search
warrant. Title Ill, as | see it, pernits 'general searches' by electronic devices, the
of fensi ve character of which was first condemmed in Entick v. Carrington, 19 How St.Tr.
1029 (1765) and which were then known as 'general warrants.'

*2230 The use of such 'general warrants' was a notivating factor behind the Declaration
of I ndependence. 'Under these 'general warrants,' custons officials were given bl anket
authority to conduct general searches for goods inported to the colonies in violation of
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the tax laws of the Crown. The fourth anendnment's requirenent that a warrant
"particularly describe the place to be searched, and the persons or things to be seized
repudi at ed these general warrants' (Berger at 58).

3. CONSTI TUTI ONAL REQUI REMENT OF PARTI CULARI TY

There is yet another fundanmental inconsistency between title Il and the requirements of
the Constitution applicable to electronic surveillance, as interpreted by the Supreme
Court in the Berger and Katz decisions. | believe that title Ill violates the requirenent

of these decisions that a warrant for el ectronic surveillance nust particularly describe
the conversations to be overheard.

As the Court enphasized tine and again in Berger and Katz, the requirenments of the
fourth amendment applicable to w retappi ng and eavesdroppi ng are the sane requirenents
applicable to conventional search warrants. Thus, it is clear that the overall purpose of
Berger and Katz is to assinilate electronic surveillance to the strict requirenents
applicable to searches and seizures for tangible physical objects.

It has |long been established that a conventional search warrant mnust describe with
particularity the object to be seized, and that a judge authorizing the issuance of a
warrant for the object nust have probabl e cause to believe that the described object wll
be found on the prem ses to be searched

Under rule 41(c) of the Federal Rules of Crimnal Procedure, of course, the requirenents
applicable to nighttime searches are nore stringent than for searches to be executed in
daytine. Thus, a warrant for a daytinme search nay be issued on the basis nerely of a
showi ng of probable cause for belief that the object nanmed in the warrant will be found on
the prem ses to be searched. A warrant may not be issued for a nighttinme search, however,
unl ess the issuing judge finds as a fact that the object will be found on the prem ses.
Title I'll draws no distinction between daytime and nighttime searches, but authorizes
round-the-cl ock surveillance for the entire 30-day period of the warrant.

It is true that section 2518(3)(b) of title Ill require a finding of probable cause for
beli ef that particular comuni cati ons concerning the offense named in the warrant will be
i ntercepted. That provision, however, pays only lipservice to the constitutional mandate.
The I engthy period of surveillance authorized in title Ill-- up to 30 days, with unlimted
renewal s for fresh periods of 30 days each-- belies the apparent adherence of title Ill to
the requirenent of particularity.

No one woul d suggest that a conventional search warrant may validly be issued to
aut horize a | aw enforcenment officer to enter a private home or office and enbark on a
search |l asting even a few days, |et alone authorize the officer to nmove into the prem ses
for a nonth.

Conventi onal searches |asting even a few hours have been roundly condemmed in the courts
as general, or 'ransacking,' searches. Yet it is precisely*2231 such a ransacki ng search
that title Ill authorizes. A search lasting for a period of days or nonths can hardly be
a search for a particularly described object. Unless we are to define 'particularity' in
novel terms, conpletely divorced fromthe requirenents |ong held applicable to traditiona
search warrants, title Il cannot stand.
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Fortunately, the circunstances of the Katz case offer a clear exanple of what the
Suprenme Court intended as a valid application of the particularity requirement in existing
search-and-seizure law to electronic surveillance. |In Katz, the Federal investigating
agent s obvi ously had probabl e cause to believe that the particul ar communi cati ons nade by
t he suspect fromthe public tel ephone booth were thensel ves part of the suspect's ongoing
crimnal activities. An application by the agents for a warrant authorizing the
surveillance could clearly have described the conmunications to be intercepted with
precisely the sort of particularity that is required in warrants authorizing searches for
t angi bl e physi cal objects.

The surveillance authorized by title Ill, however, is vastly different. It ranges far
beyond the circunstances of Katz. |Instead of requiring a nmeaningful description of
particul ar conmuni cations to be intercepted, it authorizes all conversations of the person
named in the warrant to be intercepted over the entire period of the surveillance, with
| aw enforcenent officers authorized to sift through the many varied conversati ons,

i nnocent and otherw se, that take place during the period.

No search warrant could constitutionally authorize all of a person's future witten
statements to be seized for a 30-day period, in the hope that one or another of the
statenents would contain certain incrimnating information. The constitutional protection
for oral statenents can be no less. | suggest that no warrant should be able to authorize
all of a person's conversations to be seized for a 30-day period, in the hope that an
incrimnating conversation will be intercepted. Yet, this is precisely the sort of
unlimted search contenplated by title Ill. It was not contenplated, nor is it permtted
by the Constitution.

B. POLI CY CONSI DERATI ONS

Usual | y, one who opposes legislation in the belief it is unconstitutional opposes it
al so as unwi se and undesirable. There is a chicken-egg question here, admttedly, and ny
opposition to |l egalizing wretappi ng and eavesdroppi ng goes beyond the constitutiona
doubts | have about title I11.

Wretapping and other forms of eavesdropping are recognized by even their npst zeal ous
advocates as encroachments on a man's right to privacy, characterized by Justice Brandeis
as 'the nost conprehensive of rights and the right nost value by civilized nen.’

In yesteryear, a man could retire into his home or office free fromthe prying eye or
ear. That time is nowlong past. Transmitting m crophones the size of a sugar cube can
be bought for |less than $10. O her gadgets now enabl e a woul d-be snooper in New York to
eavesdrop in Los Angeles nerely by dialing a tel ephone nunber. This is done by attaching
to the tel ephone in Los Angel es a beeper which converts the tel ephone into a transmtter
without its ever leaving its cradle.

*2232 Directional mcrophones of the 'shotgun' and parabolic m ke type make it possible,
by aim ng the mke at a subject, to overhear conversations several hundred feet away.
Laser beans permt an eavesdropping to nonitor conversations in roons up to half a nmle
away by aimng the beamat a thin wall or window. And the experts nowtell us that in the
years to cone, as the methods of eavesdroppi ng technol ogy surges forward, the problens of
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protecting personal privacy will even further intensify.

Agai nst this backdrop of diminishing individual privacy, proponents of title Il now
want to legitimte |aw enforcement wiretappi ng and eavesdropping. Cearly, if such an
effort is successful, today's narrow ng enclave of individual privacy will shrink to the
vani shi ng point.

Personal privacy is not the only basic right w retappi ng and eavesdroppi ng circunscri be.

Private property is a basic institution in our denocratic country. Wthout it,

i ndi vidualismand freedomw ther and die, no matter how denpcratic a governnment purports
to be. One of the najor purposes of our Constitution and Bill of Rights was to safeguard
private property.

One of the nost inportant characteristics of private property is the right to possess it
exclusively-- to keep all strangers out. The househol der may shut his door against the
wor | d.

This right of a citizen to shut the door agai nst anyone, even the king hinmself, is part
of our ancient heritage. One of the great ends for which men entered into society was to
protect their property. Under common | aw, every invasion of private property, no matter
how m nute, was a trespass, even if no danage was done. And the king's man, entering
wi t hout sanction of law, was as nmuch a trespasser as the ordinary citizen

Make no mi stake about it: Eavesdropping and w retapping are trespasses agai nst the
hone. They are nore serious trespasses than an unl awful search of the premi ses because
they continue over |ong periods of tine unknown to the householder. Thus to those who
value the institution of private property, eavesdropping and w retappi ng have al ways been
regarded as unacceptable. That property shall not be immne fromall control and entry,
however, |ong has been accepted. Overriding clainms of public health and safety needs, for
exanpl e, have justified carefully defined limtations on freedom and use of private

property.
Is there such an overriding claimhere? |s there so great a need for wiretapping as to
allowit as title Ill proposes, assuning it is constitutionally permtted?

Despite the clear-cut invasion of privacy, there is a great clanor for wretapping and
bugging fromcertain of the | aw enforcenent community. Yet there is in fact serious doubt
and di sagreement as to the need for such authority in dealing with crine. According to
this Nation's highest ranking | aw enforcenment officer, U S. Attorney Ceneral Ramsey C ark

Public safety will not be found in wiretapping. Security is to be found in excellence
in law enforcenent, in courts and in corrections * * *.  Nothing so nocks privacy as the
wiretap and el ectronic surveillance. They are inconpatible with a free society. Only the
nost urgent need can justify wiretapping and other electronic surveillance. Proponents of
aut hori zati on have failed *2233 to nake a case-- much | ess neet the heavy burden of proof
our values require. Were is the evidence that this is an efficient police techni que?

M ght not nore crine be prevented and detected by other uses of the sane nanpower w thout
the I arge scale, unfocused intrusions on personal privacy that electronic surveillance
i nvol ves?

Ray G rardin, speaking as police conm ssioner of Detroit, said:

* * * fromthe evidence at hand as to wiretapping, | feel that it is an outrageous
tactic and that it is not necessary and has no place in | aw enforcenent.
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Nor are the Attorney General and Conm ssioner Grardin alone in their views. Back in
the twenties, thirties, and forties, when we also had a serious crime problem Attorneys
General Harlan F. Stone and Robert H. Jackson condemmed wiretapping as inefficient and
unnecessary.

As Attorney Ceneral Robert H Jackson said before World War |1

The discredit and suspicion of the | aw enforcing branch which arises fromthe occasi ona
use of wiretapping nore than offsets the good which is likely to cone of it.

It is far fromclear that crinme cannot be fought w thout w retapping and eavesdroppi ng.
Rifling the mails and reading private correspondence, suspension of the fifth anendnent's
privil ege against self-incrimnation and judicious use of the thunbscrew and rack woul d
probably help the police secure nore convictions. This country, however, has w sely seen
fit to forbid the police fromusing such techniques; for the past 34 years Congress al so
wi sely classified wiretapping as a forbidden police nmethod because the dangers inherent in
it to innocent persons far outweigh any benefit it may yield to | aw enforcenent. As
Justice Holnes said in the first eavesdropping case to confront the Supreme Court:

For ny part | think it is a less evil that some crinminals should escape than that a
government should play an ignoble part (dissent, Onstead v. U S 48 S.&. 564, 277 U.S.
438).

When t he Governnment overhears clients talking to their attorneys, husbands to their
wives, ministers to their penitents, patients to their doctors, or just innocent people
tal king to other innocent people, it is clearly playing an 'ignoble part."'

C. THE JOHNSON ADM NI STRATI ON POSI TI ON ON EAVESDROPPI NG

Presi dent Johnson and Attorney General C ark have recognized the clear threat to privacy
Wi ret appi ng and eavesdr oppi ng pose.

In his state of the Union address in 1967, the President stated:

We should protect what Justice Brandeis called the 'right nost valued by civilized
men' -- the right to privacy. W should outlaw all wiretapping-- public and private--
wher ever and whenever it occurs, except when the security of the Nation itself is at
stake-- and only then with the strictest safeguards. W should exercise the full reach of
our constitutional powers to outlaw el ectronic 'bugging’ and 'snooping.’

*2234 On February 8, 1967, the President sent to Congress his Right of Privacy Act (S.
928) which outlaws el ectroni c eavesdroppi ng except in national security cases. Twenty-two
Senators cosponsored S. 928. Although | feel S. 928's national security provisions could
be tighter, I comrend the President, because S. 928 represents a trenendous step forward
for privacy. Under S. 928, neither the CGovernnent nor private citizens could legally use
today's frightening panoply of eavesdroppi ng devices to snoop on our citizens. Under S
928, individual privacy and the institution of private property would once again be
meani ngful ternmns.

On February 7, 1968, in his special nessage on crinme to Congress, the President again
called for passage of the administration's Right to Privacy Act (S. 928).

Title I'll rejects the approach reconmended by the President and supported by the
Attorney GCeneral.
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D. TECHNI CAL ASPECTS OF TITLE I11

Even for those who favor legalizing wiretapping, title Ill could present certain
pr obl ens.

1. AGGRI EVED PERSON (SEC. 2510(11))

Section 2510(11) of title Ill gives standing to challenge a surveillance order only to a
person who was either a party to an intercepted comruni cati on or agai nst whomthe
i nterception was directed

Section 2510(11) is thus likely to encourage illegal surveillance in cases where the
parties to a conmuni cation are not the real objects of the surveillance. For exanple,
section 2510(11) may encourage illegal surveillance of petty hoodlunms to gain intelligence
agai nst their bosses. As section 2510(11) now stands, it is an open invitation to | aw
enforcenent officers to engage in illegal electronic surveillance. So |ong as the
illegally obtained evidence is not used against the parties to the intercepted
conmuni cati ons, no person will have standing to challenge its introduction in evidence.

Al t hough section 2510(11) gives standing to the person agai nst whoman interception is
directed, whether or not he was a party to the conmunication, it will be difficult in many

cases to determ ne that the surveillance was directed agai nst anyone other than the
parties to the comunication

2. RANGE OF FEDERAL CRI MES FOR WH CH W RETAPPI NG AND EAVESDROPPI NG AUTHOR! ZED
(SEC. 2516a-f)

In their report, proponents of title Ill state:

Applications for orders authorizing the interception of wire or oral conmunications nay
be made only in the investigation of certain nmajor offenses * * *. Each offense has been
chosen because it is intrinsically serious or because it is characteristic of the
operations of organized crine.

Section 2516 of title Il then goes on to authorize Federal w retapping for such crinmes
as bribery of union officials (sec. 186, title 29), enbezzlenent of union assets (sec.
501(c). title 29), bribery of public officials and wi tnesses (sec. 201, title 18),
of fering or soliciting kickbacks to influence *2235 the operation of enployee benefit
pl ans (sec. 1954 of title 18), and 'any offense involving the manufacture, inportation
recei ving, conceal nent, buying, selling, or otherwi se dealing in narcotic drugs,
mari huana, or other dangerous drugs.'

Even t he nost zeal ous advocate of wiretapping mght be hard-pressed to establish sone of
the preceding crines as 'mmjor offenses.'

Under the |ist of offenses spelled out in section 2516, every high school or college
student who takes a puff of marihuana coul d be tapped or bugged; every union activity,

t 0o.

One should be able to be against union corruption and illegal drug usage w t hout

i naugurating the big brother state which could result if the present list of Federa
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crinmes for which tapping and bugging are authorized is allowed to stand.

3. RANGE OF STATE CRI MES FOR HI CH EAVESDROPPI NG WARRANTS MAY BE | SSUED ( SEC.
2516(2))

It is hard to conceive how the range of State offenses for which such a serious invasion
of privacy as wiretapping is authorized could be broader than the Federal offenses, but
such is the case

Section 2516(2) permits w retapping and eavesdropping for any state crime puni shable by
nore than one year in prison and dangerous to 'life, linb or property.” Nothing in
Section 2516(2) thus prohibits the use of bugging or tapping in such sensitive areas as
state incone tax violations.

Li kewi se in many states nunerous petty offenses will qualify under Section 2516(2) as
crimes for which wiretapping and buggi ng orders may be issued.

4. NATI ONAL SECURI TY TAPPI NG SECTI ON 2511( 3)

Section 2511(3) of Title Ill permts the President to authorize, without first seeking a
court order, wretapping and eavesdropping in 'national security cases'. In Section
2511(3), however, it states:

Nor shoul d anything contained in this chapter be deened to limt the constitutiona
power of the President to take such neasures as he deens necessary to protect the United
States . . . against any other clear and present danger to the structure of existence of
t he Governnent.

Thi s | anguage | eaves too much discretion in the hands of a President. Under 2511(3) a
President on his own notion could declare a mlitant right wing political group (i.e., the
M nutenen) or left wing group (i.e., Black Nationalists), a national |abor dispute, a
concerted tax avoi dance canpaign, draft protesters, the Mafia, civil rights
denonstrations, a 'clear and present danger to the structure of the Governnent.' Such a
declaration would allow unlinted unsupervised bugging to certain crines and pl aces such
eavesdroppi ng under judicial supervision. As drafted, however, Section 2511(3) gives the
President a blank check to tap or bug without judicial supervision, whenever he finds, on
his motion, that an activity poses a 'clear and present danger to the Governnent.'

Further, section 2511(3) permts the introduction into evidence any bug or tap the
Presi dent aut hori zes.

*2236 Section 2511(3) vests power in a President to utilize bugging and tapping in nmany

areas totally unconnected with our traditional concept of 'national security.'

5. CONSENSUAL W RETAPPI NG AND EAVESDROPPI NG (SEC. 2511(2)(c))

Section 2511(2)(c) of title Ill conpletely exenpts al

consensual wiretappi ng and eavesdropping fromthe provisions of the title. So long as
at least one of the parties to a conversation has consented to its interception, title Il
i s inapplicable.

Thus, although the title contains bl anket prohibitions on all "third-party '
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(" nonconsensual ') interception-- that is, interceptions w thout the consent of at |east
one of the parties to a conversation-- by private persons, and places strict controls on
the use of such interception by |aw enforcement officers, it is totally permissive with
respect to surreptitious nmonitoring of a conversation by a party to the conversation, even
t hough the nmonitoring nay be for insidious purposes such as blacknmail, stealing business
secrets, or other crimnal or tortious acts in violation of Federal or State | aws.

The use of such outrageous practices is w despread today, and | believe they constitute
a serious invasion of privacy. See Geenwalt, 'The Consent Problemin Wretapping and
Eavesdropping: Surreptitious Mmnitoring with the Consent of a Participant in a
Conversation' (68 Col.L.Rev. 189 (1968)). Consensual wi retapping and eavesdroppi ng may be
acconmplished in several different ways:

A party to a conversation may hinself record the conversation

A party to a conversation nay use or even wear a concealed electronic device to transmt
the conversation to a nonparty; or

A party to a conversation may consent to the use of an electronic device by a nonparty
to overhear the conversation

Qccasionally, it is said that the parties to a conversation rely on their trust of one
anot her not to reveal confidences that are disclosed in the conversation, and that the
risk that the confidence will later be repeated to other persons is essentially the sane,
whet her the repetition is by nenmory or by el ectronic recording.

| believe, however, that the risk created by electronic recording is of an entirely
different order fromthe risk of repetition involved in normal conversations, and that
consensual el ectronic surveillance presents grave dangers to free and open expression in
our society. None of us is so circunspect in our speech that we can countenance the |ater
use of our nost private utterances, played with the shattering inpact of a broadcast in

our own words. Therefore, if the provisions of title Ill prohibiting the use of
el ectronic surveillance by private persons are to becone neani ngful protections of the
right of privacy, | believe that the abusive practice of consensual w retapping and

eavesdroppi ng by private persons cannot be conpletely exenpted fromthe title.

There are, of course, certain situations in which consensual electronic surveillances
may be used for legitimte purposes by public officials and private persons.
Law enforcenent officers use it to record incriminating statements in their confrontations
with a suspect, in order to obtain convincing *2237 evidence that will not be subject to
attack on grounds of credibility when it is later introduced at the trial of the suspect.
Law enforcenent officers also use it defensively to protect the integrity of governnent
officials fromattenpts by private persons to distort their conversations or to engage
themin crimnal or conpromising activities. Private persons nay use it to preserve
accurate records of their conversations in order to refresh their menory, or to prevent
future distortions of their remarks by other parties, without intending in any way to harm
the nonconsenting party. 1In addition, private persons placed in conpronising
circunstances may desire to record incrimnating conversations by the other party in order
to be able to take an accurate record of such conversations to | aw enforcenment officers.
Such legitimte uses of consensual electronic surveillance should not be prohibited.

Title Il contains strong prohibitions against w retapping and eavesdroppi ng by private
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persons where none of the parties to the conversation has consented to the interception
| believe that these provisions should be broadened to prohibit the flagrant abuses that

now exi st in circunstances where some, but not all, of the parties have consented to the

i nterception. Such nefarious practices can readily be curbed wi thout hindering in any way
the legitimte needs of |aw enforcenent or private citizens. | urge the Senate to anend
title Il to acconplish this goal

6. DI SCLOSURE OF EAVESDROPPI NG ORDER SEC. 2518(8) (D)

Section 2518(8)(d) places on the judge the duty of causing an inventory to be served by
t he | aw enforcement agency on the person naned in an order authorizing or approving a bug
or wiretap. Such "inventory' nust be filed not later than 90 days after the eavesdroppi ng

order is term nated, and shall include notice of the entry of the eavesdropping order, the
peri od of authorized or approved interception, and whether or not wire or ora
conmuni cati ons were intercepted. According to the majority report on title IIl, the

preceding 'inventory procedure' reflects existing search warrant practice under rule 41 of
the Federal Rules of Criminal Procedure.

It should be noted, however, that under rule 41 of the Federal Rules of Crimnal
Procedure, the police nust, after seizing any property, give the defendant a witten
i nventory of such 'seized property.” To fully conply with rule 41 under title III
eavesdroppi ng order, the police, therefore, should have to give the person naned in the
order either a copy of the conversations intercepted or a copy of the conplete |ogs of the
i ntercepted conversations or permt the person naned in the order to hear the tapes of the
i ntercepted conversati ons.

Si nce proponents of title Ill attenpt to have section 2518(8)d reflect 'existing search
warrant practice,' | urge they fully neet the inventory disclosure requirenents of rule
41.

*2238 E.  CONCLUSI ON

For nearly four decades Congress wi sely has rejected nunerous bills simlar to title
M.

In 1948, Owell wote a book, '1984,' in which he painted a bl eak prophecy of what life
woul d be like 16 years from now.

The tel escreen received and transmtted sinmultaneously. Any sound that Wnston nade,
above the level of a very | ow whisper, would be picked up by it; noreover, so |long as he
remained within the field of vision which the nmetal plaque conmanded, he could be seen as
wel | as heard. There was of course no way of knowi ng whether your were bei ng watched at
any given nmonent. . . You had to live-- did live, fromhabit that became instinct-- in the
assunption that every sound you made was overheard and, except in darkness, every novenent
scrutini zed.

In terns of technol ogical advances in the field of electronic eavesdropping, 1984 is
clearly upon us. |, for one, however, to not want to see the Governnent given the right
to use, especially when their use will have little or no effect in |l essening crime, 1984's
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tools against its citizens.
Therefore, | oppose Senate adoption of title III.

PH LI P A HART.

I NDI VI DUAL VI EW8 OF MR. BURDICK ON S. 917

| believe that title Ill should be stricken fromthe bill. It is fraught with grave
doubts of constitutionality. In ny opinion neither Katz v. United States, 88 S.C. 507,
389 U. S. 347 (1967) or Berger v. New York, 87 S.Ct. 1873, 388 U S. 41 (1967), nor any
ot her Supreme Court decision, sustains the broad intrusion into the private lives of our
citizens which is authorized under title Ill. Under this title, the right of privacy of
i nnocent third parties is ignored and violated. Therefore | will oppose the inclusion of
title Ill inthe bill.

| have read the individual views expressed by ny coll eagues, Senator Long of M ssour
and Senator Hart of Mchigan, and | concur generally therewth.

QUENTI N N. BURDI CK

I NDI VI DUAL VI EW6 OF MR FONG

According to the FBI Uniform Crine Report for 1967, the incidence of violent crinmes in
the United States showed a sharp increase by nore than 16 percent. Mirder increased by 12
percent, armed robbery by nore than 33 percent, property crines by 16 percent, and the use
of firearns in aggravated assault by 22 percent; 53,000 Anericans were assaulted with guns
in 1967, a sharp rise of 22 percent over the 1966 figure. In not a single category of
crime did the FBI'S crine index show a decline or any change fromthe previous period
surveyed.

*2239 During 1966 the police in our country were able to solve only 25 percent of the
serious crines reported-- a slight decrease fromthe national police solution rate in
1965.

Amrerica's high crine rates are trenendously costly to the American economy. In 1965 the
crines agai nst property-- robbery, burglary, larceny (nore than $50) and auto theft-- cost
the nation $600 mllion; crines against the person-- honicide and assault, for exanple--
cost $815 million. These figures represent a staggering total of $1,145 mllion

All of these statistics underscore the need for action by the Federal Government to
mai ntain an orderly society through the effective enforcenent of our |laws. Federa
assistance is urgently required to achieve these ends.

TI TLE |- LAW ENFORCEMENT ASSI| STANCE

| whol eheartedly endorse the objectives of title | of this bill. This title represents
the heart of this legislation.

There are certain national objectives which are vital to every citizen of this country,
and the elimnation of crinmes is one of the forenpst anbng these objectives. W cannot
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sit back and expect the existing | aw enforcenent agencies to solve the problemw thout aid
from Congress and fromall the citizens of the United States.

Title | clearly recognizes, as it nust, that |aw enforcenment in the United States is
primarily a task for our State and | ocal governnents. The Constitution of the United
States confers no general police power on the Federal Government. The denial of such
power is soundly predicated on the fear that a too powerful central government w |l becone
despotic. Qur citizens have always insisted and continue to insist that police power mnust
be di spersed anong the State and | ocal governments of the Nation, as a guarantee that no
si ngl e government can begin to accunul ate enough power to subnerge the denocratic
foundati ons of the Republic.

This basic principle of the responsibility of State and | ocal governments for |aw
enforcenent in the United States is firmy nmaintained in title | of the bill. The |aw
enf orcenent assistance prograns authorized by the title will remain under the direction
and control of State and |ocal |aw enforcenment agencies. Title | strengthens the capacity
of State, and | ocal governments to solve their problenms of |aw enforcenent, and thereby
el i mi nates any tendency toward Federal doni nation

At the sane time, title |I recognizes that there are many problens in | aw enforcenment and
crime prevention which State and | ocal governments cannot solve on their own.

In accord with the recommendati ons of the President's Conmission on Law Enforcenment and
Admi ni stration of Justice, title | provides substantial Federal financial assistance to
t hese governnments to i nprove and strengthen all aspects of their systenms of |aw

enf orcenent where the need is greatest and nost inmmediate. It will encourage the
pl anni ng, coordination, and research in | aw enforcenent that has been so seriously [|acking
in the past.

The addi tional resources which would be available under title | to both Federal and
local authorities will facilitate better training for |aw enforcement *2240 personnel
acqui sition of nodern equipnent and facilities, incorporation of innovative techniques for
apprehensi on of the I awl ess, and inprovenents in rehabilitation processes and procedures.

This legislation will not solve all of the problenms. No sinple or easy solution is
avai | abl e.

It will, however, firmy comit the Federal CGovernment to a role of |eadership and
support. Wthin the franmework of our established and traditional separation of
responsibilities, it will let all Ievels of Government work together to fight the conmmon
enemy-- crime and | awl essness.

| believe this proposal to be a sound, imaginative approach which will nake a
substantial contribution to the life of our society.

I am happy to endorse the comments of the najority report pertaining to title I.

TITLE 11 -CONFESSI ONS, EYEW TNESSES TESTI MONY, AND HABEAS CORPUS

However bright the promise of title I, | deplore the action of the committee in
accepting title Il of the bill. Title Il is a dangerous affront to the Construction of
the United States. It presents a grave threat to the fundamental principles of the

Nati on-- to our basic concept of separation of powers, to Federal supremacy to Judici al
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i ndependence-- in short, to our nost cherished notions of justice and the rule of |aw

Title Il, if enacted, would:

Requi re Federal Courts to adnmit confessions and eyew tness identifications into evidence
even if such evidence were obtained in violation of the specific safeguards required under
the Constitution by the Supreme Court in Mranda v. United States (1966) and United States
v. Wade (1967);

Abol i sh Suprene Court jurisdiction to review State criminal cases in which confessions
or eyewi tness identifications have been adnitted in evidence;

Abol i sh Federal habeas corpus jurisdiction over State crimnal convictions, in disregard
of article I, section 9, of the Constitution, which provides that 'the privilege of the
wit of habeas corpus shall not be suspended, unless when in cases of rebellion or
i nvasion the public safety may require it';

Overrul e the Suprene Court's decision in Mallory v. United States (1957) and pernmit
Federal crimnal suspects to be questioned indefinitely before they are presented to a
conmitting magi strate. Unlike the District of Columbia Crime Act, enacted in the first
session of this Congress, no time linmit or other safeguards on interrogations are
provi ded.

Each of the provisions of title Il is vulnerable to serious constitutional objections.
Several of the provisions are alnost certainly unconstitutional on their face, because
they attenpt to overrule by statute clear commands of the Constitution-- particularly
those linmiting the appellate jurisdiction of the Federal high courts and abolishing the
habeas corpus jurisdiction of all Federal courts. | had thought it settled w thin our
federal system *2241 that what is mandated by the Constitution may not be disnissed by
| egislative fiat.

Mor eover, the provisions of existing law that title Il seeks to overturn can hardly be
decl ared unreasonable. Under present law, prior to any questioning, a putative defendant
must be warned that--

(a) He has the right to remain silent;

(b) Anything he says could be used against himin a court of |aw

(c) He has the right to the presence of an attorney;

(d) If he cannot afford an attorney, one will be appointed for himprior to any
qgquestioning if he so desires;

(e) Opportunity to exercise these rights must be given himthroughout the
i nterrogation;

(f) After these warnings have been given and he has been afforded these opportunities,
the individual may knowi ngly and intelligently waive these rights and agree to answer
guestions or nmake a statenent.

These points were spelled out in the | andmark decision Mranda v. Arizona, 86 S. .

1602, 384 U.S. 436 (1966), where the Suprenme Court held that a confession nmade after the
suspect was taken into police custody could not be used in evidence unless the above
si xfold warni ng had been given before questi oning.

Anot her | andmark case in this area was Mallory v. United States, 77 S.C. 1356, 345 U. S
444 (1957). There, the Supreme Court held that if the arresting officer fails to comply
with rule 5(a) of the Federal Rules of Crimnal Procedure-- requiring inprisonment of an
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arrested person 'w thout unnecessary delay'-- any confession obtained during the period of
unnecessary del ay shall be excluded.
Section 3501 of title Il would overrule all of the presently existing standards and

render themnerely as guidelines to determi ne admissibility.

In short, existing law is designed to assure that confessions are voluntary, that
lineups are fair, that arraignments are pronpt, and that defendants receive a full and
fair hearing of their Federal clains in a Federal court. Unless we are to reject these
principles, title Il cannot stand.

| amtherefore, in accord with the views expressed in the mnority report on title II

TITLE 111 -W RETAPPI NG AND ELECTRONI CS SURVEI LLANCE

I must also respectfully interpose serious constitutional and policy objections to title
[1l of the bill. Title Ill, in the form proposed by the adm nistration as S. 928, was
properly described as the Right to Privacy Act. As accepted by the conmittee, title I1]
is nmore appropriately described as the End to Privacy Act.

To be sure, title Ill has incorporated substantially verbatim nany of the provisions of
S. 928. | strongly endorse the portions of title Ill concerned with protecting the
i ndi vidual fromelectronic invasions of his privacy by private persons. | also approve
t he excel l ent prohibitions on the manufacture, shipnent, or advertising of electronic
surveillance devices. |If we are to make substantial progress toward protecting individua
privacy, we nmust sharply curtail the supply of the nefarious devices that are so easily
obt ai ned in the marketpl ace today.

*2242 But these protections are scant conpensation for the grave threat to privacy
engendered by the perm ssive provisions in the remainder of title Ill. Police conducted
i nvasions of privacy are authorized to investigate a vast range of Federal or States
crimes. Section 2516(1) offers a shopping list of crinmes for which Federal warrants nmay
be issued that is far too broad to be reconciled with any legitimte | aw enforcenent
purpose. And the provisions of section 2516(2) give carte blanche to State and | oca
police to engage in wiretapping and eavesdroppi ng for any fel ony what soever.

So long as a willing judge is found to issue a surveillance warrant, there is no bar to
massi ve el ectronic surveillance by the police at every |level-- Federal, State, or |ocal
The statutory requirenment of a judicial warrant is sinply inadequate to protect the
precious right of the individual to privacy. The ease with which sonme judges now
rubberstanp conventional search warrants is notorious. No doubt, the vast majority of
judges will take care to make proper findings before issuing surveillance warrants. W
shall inevitably find, however, that |aw enforcenent officers in search of surveillance
warrants will seek out the judges who are | ess exacting or |less cautious in their
di spensati on.

| oppose the enactnment of any perm ssive electronic surveillance |egislation at the
present tine. | especially regret the action of the comrittee in tying such |egislation
to the crucially inmportant provisions of the | aw enforcenent assistance programin title
of the bill.

At the same time, however, | recognize that there may be areas of |aw enforcenent in

© 2006 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.



Westlaw:

S. REP. 90-1097 Page 122
S. REP. 90-1097, S. Rep. No. 1097, 90TH Cong., 2ND Sess. 1968,
1968 U.S.C.C. A N 2112, 1968 W. 4956 (Leg.Hist.)

(Cte as: 1968 U.S.C.C A N 2112)

whi ch sone police eavesdroppi hg and wiretappi ng may eventual |y be shown to be necessary.
In matters of national security, for exanple, electronic surveillance my be essential
because the stakes involved are so high

In matters involving organi zed crime, electronic surveillance may be essential because
of the shroud of secrecy that organized crinme can and does comand to the death.

| cannot believe, however, that such surveillance is needed in the investigation of the
nyriad other Federal and State crinmes for which warrants are authorized under the bill
If title Ill is to be enacted in some form | urge the Congress to linmt the use of
surveillance to the narrow areas of national security and hard-core organized crine, and
even then to allow such surveillance to be conducted only by the Federal Bureau of
I nvesti gation.

The truth is, however, that w retappi ng and eavesdroppi ng are | aw enforcenment weapons
whose value and inpact is as yet dimy perceived. At the present time we can only
specul ate on the burdens and benefits involved. |In our present state of know edge, we
si nply ought not to create a bl anket authorization for the whol esal e use of such an
ul ti mate weapon.

I amfearful that if these wi retappi ng and eavesdroppi ng practices are allowed to
continue on a wi despread scale, we will soon becone a nation in fear a police state.

Further, if title Ill is to be enacted, | urge that its perm ssive provisions be limted
to alife of 5 years. |f wretapping and eavesdroppi hg prove in actual experience to be
useful, and their cost is not too great, then Congress, *2243 | amsure, will not hesitate
to make the legislation permanent. |In |ight of the tremendously advanced state of
technol ogy today, with its vast potential for invasion of privacy, we owe it to each
i ndi vi dual Anerican citizen to require this second look at title Ill before it passes with
finality into the statute books.

| also respectfully suggest that title Il be anmended to include a requirement that a
Nati onal Conmi ssion be appointed to study the results of electronic surveillance carried
out under the bill, and to report to Congress on whether the |egislation has been
effective. In this manner, the judgment of Congress on this basis issue will be as fully
i nforned as possible. The right to privacy is deeply valued by our society. It deserves
no | ess.

TI TLE | V- HANDGUN CONTROL

Al citizens of the United States are aware of the danger presented by the possession of
firearns by irresponsible and crimnal nmenbers of our society. W have nothing to fear
fromthe possession of firearms by responsible citizens in the pursuit of the legitimte
goal s of recreation or self-protection

However, as | have repeatedly pointed out in the past, we must prevent indiscrimnate
pur chase of weapons and control their use, so that our citizens are protected fromtheir
unl awf ul and destructive use.

As approved by the conmttee, title IV contains the follow ng provisions:

(1) Prohibits the interstate order sale of handguns except between federally |icensed
deal ers.
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(2) Prohibits the over-the-counter sale of handguns to persons not residing in the
State in which the dealer's place of business is |ocated.

(3) Prohibits a Federal dealer fromselling a handgun to a person under 21 years of
age.

(4) Prohibits a Federal dealer fromselling a firearmto a person who the |icensee
believes is prohibited by State or local |aw fromreceiving or possessing a firearm
(Rifles and shotguns are included in the definition of '"firearm"')

(5) Provides higher standards for obtaining Federal firearms dealer |icenses and
i ncreases the licensing fees for dealers, inmporters and manufacturers.

(6) Regulates the inportation of firearnms into the United States by excluding surplus
mlitary handguns and rifles and shotguns not suitable for sporting purposes.

(7) Prohibits the sale of destructive devices (antitank guns, bonbs, grenades),
machi neguns and sawed-off rifles and shotguns unless the deal er has a sworn statenent from
t he purchaser's local |aw enforcenment officer stating that no | aw woul d be viol ated by
such person's possession.

(8) Prohibits the interstate transportation of destructive devi ces, machi neguns, and
sawed-of f rifles and shotguns in interstate comrerce except between |licensed deal ers or as
aut hori zed by the Treasury Secretary.

(9) Prohibits the transportation or receipt in interstate cormerce of a firearm
(including rifles and shotguns) knowing a felony is to be conmtted with it.

*2244 Although this title represents the first step to effective Federal gun control
| egi slati on and has ny support, | strongly believe that it is entirely inadequate. By
[imting its coverage to only handguns and excluding rifles and long guns, title IV falls
far short of the strong and effective firearnms control |egislation so urgently required to
control crinme.

As one who has, since 1963. urged the adoption of a strong, conprehensive gun control
law, | consider the provisions contained in S. 1, to control the indiscrimninate sale of
all firearms-- rifles as well as handguns-- as being the first effective step in that
direction.

S. 1 wuld linmit the nunber of firearms in the possession of minors and persons wth
serious crimnal records. It would linit the mail order sale of all firearnms in
interstate conmerce, unless the purchaser is positively identified.

In short, title IV should be amended so as to cover not only handguns but all types of
firearns.

The Congress has a clear mandate fromthe people to pass such a conprehensive | aw

According to the Gallup poll, nearly 75 percent of the American people want some kind of
strong and effective gun control legislation. The Harris poll of April 22, 1968, indicated
that Anericans favor strict control over the sale of firearms by 71 to 23 percent.
Significantly, the Harris poll also showed that people who own guns favor such a |law by a
better than 2-to-1 margin, 65 to 31 percent.

The International Association of Chiefs of Police representing | aw enforcenent officers
fromacross the Nation, have voted overwhelningly to endorse S. 1; so have the American
Bar Associ ation, the National Association of Citizens Crinme Commissions, and the
President's Conmm ssion on Law Enforcenment and Admini stration of Justice.
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Facts and figures overwhel ningly support the urgent need for a conprehensive | aw.
According to surveys taken in 1966, 59 percent of all murders were conmitted with guns--
t he hi ghest percentage ever recorded; aggravated assaults with a gun rose by 22 percent;
and armed robbery, which conprises 58 percent of all robberies, rose 10 percent.

Even nore conpelling is the fact that in States which have strong gun control |aws,
hom ci des committed with guns are | ess conmon than in States with no | aw or which have
i neffective controls. For exanmple: In four States having strong gun control |aws, the
proportion of nurders conmitted with firearns to the total nunber of homnicides comritted
in the last 4 years, according to the FBI report, was well bel ow the national average of
57 percent. |In Pennsylvania, firearmnurders were 43 percent of the total; in New Jersey
39 percent; in Massachusetts, 35 percent, in New York, 32 percent. On the other hand,
States with minimal controls or no such | aw had nuch hi gher rates: Col orado, 59 percent;
Loui si ana, 62 percent; Arizona, 66 percent; Mntana, 68 percent; Texas, 69 percent; and
Nebr aska, 70 percent.

A good, strong Federal firearns law is |ong overdue.

H RAM L. FONG

*2245 | NDI VI DUAL VI EWs OF MR BAYH

An exanmi nation of crine incident statistics, fromwhatever source, |leaves little doubt

that all agencies at all |evels of government must invest new resources in crine
preventative neasures if efforts at deterence are to be nmeaningful. Title I of the 'Safe
Streets' bill represents an effort on the part of the Federal Governnent to assist |oca

| aw enf orcenent agencies in neeting some of their growing responsibilities. Although we
need not expect that this neasure will elimnate all crimnal activity, it does represent
a significant recognition and awareness that a total marshalling of |ocal state-federa
resources is necessary if a successful assault on crinmnal activity is to result. Because
the thrust of Title |I of this neasure does provide assistance to |ocal |aw enforcenent
agencies in the areas of street crine, riot control and prevention, and organi zed crine, |
ent husi astically support this portion of the bill

Title I'll of the bill provides for the limted use of electronic listening devices by
| aw enf orcenent agencies. The uncontrolled use of electronic |istening devices has |ong
concerned me as a violation of the right to privacy of each individual citizen. | frankly

|l ook with great concern at nmany efforts to legitimtize this type of 'snooping' . The need
to use electronic devices in the area of national security has general acceptance, but
their extension to other fields should only conme after closest exanmi nation denonstrates

t he nost conpelling need. The area of organized crime increasingly appears to neet this
criteria.

"Organi zed crine,' according to the report of the Task Force on Organized Crine, 'is the
soci ety that seeks to operate outside the control of the people of America and its
government, which involves thousands of crimnals working within its structures, as
conpl ex as those of any large corporation, subject to laws nore rigidly enforced than
those of legitinmate governments. |Its actions are not inpulsive, rather the result of

© 2006 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.



Westlaw:

S. REP. 90-1097 Page 125
S. REP. 90-1097, S. Rep. No. 1097, 90TH Cong., 2ND Sess. 1968,
1968 U.S.C.C. A N 2112, 1968 W. 4956 (Leg.Hist.)

(Cte as: 1968 U.S.C.C A N 2112)

intricate conspiracies carried on over nany years and ai med at gaining control over whole

fields of activity in order to anass huge profits.' Because of its operation in conplete
and total contravention of the nores and tenets of society as we knowit, little can be
achieved without the ability to pierce the organization veil. Since the essence of

organi zed crime is secrecy and conspiracy, particular enphasis is placed on the 'interna
security' of this organization which nakes the usual and common neans of information and
intelligence gathering by police insufficient to thwart their expanding activities.

It is clear that those who traffic in terrorism nurder, extortion, |oan-sharking,
prostitution, narcotics and tax evasion have a tw sted sense of society which prevents
their acceptance of our traditional notions of justice, humaneness and norality.

Acknowl edgi ng, as we nust, that the trail of organized crine has led into an ever
enlarging circle to high public and private offices, | have conme to the avoidable
concl usion that organized crinme and its capacities for extortion, blackmil, duress, and
murder threatens not only the very noral fiber of our country, but as inmportantly, our
nati onal security.

*2246 It is with this though in mnd that | reluctantly support Title IIl as a neans to
provide an effective tool to conbat the continued conspiracies of organized crime which
are eating at the very foundation of Anerica. The requirenent of continued judicial
supervision and the linited duration during which the electronic devices may be used nust

be closely adhered to so that organized crime and not the individual citizen will becone
the target of this section.

Title Il of the proposed bill is one with which I nust take issue. Those views filed by
the minority as they pertain to Sections B, C, D, and E of Title Il so adequately express
t he agreenents regardi ng these particular points that there is no need for me to list them
here. | do not feel conpelled to express different thoughts than those of the Mnority

concerning Section A of Title Il

Section A deals with the application of certain legal criteria in the determ nation of
the admissibility of confessions as evidence in a crimnal court. This provision of the
bill exists as a result of the Suprene Court decision in Mranda v. Arizona. |In ny
capacity as Chairman of the Subconmittee on Constitutional Amendnents, | have conducted a
nunmber of hearings follow ng the Mranda decision regarding the wi sdom of suggesti ng
Constitutional changes that night abrogate the effect of that decision on | aw enforcenent
agenci es.

This entire area is an extrenely difficult and conplicated one. Law enforcenent
of ficials al nost unani nously agree that Mranda did in varying degrees cause them
consi derable difficulty. On the other hand, there was strong evi dence expressing
reluctance to support an effort to rearrange, restrict or repeal the Fifth Amendnent
guar ant ees.

For over 35 years, since the decision in Brown v. M ssissippi, we have accepted the view
t hat physical beatings that result in a confession of a crime are not conducive to the
achi evenent of perfect truth or justice. Since that tine there has been a grow ng
awar eness that beatings administered nmentally were al so subject to question on the sane
grounds. This aspect, difficult for us to understand, received sharp attention as
exanpl es of the techni ques of brainwashing came to us fromthe Korean conflict. And so
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the Courts eventually recognized the invalidity of the mentally coerced confession when
they stated in Blackburn v. Al abanma that 'the blood of the accused is not the only
hal | mark of an unconstitutional inquisition.'

Al though there is little enpirical evidence that |aw enforcenment agencies engage in
concerted and deliberate efforts, either physical or nmental, which are not in keeping with
our traditional notions of fair play and justice, there are isolated instances where
duress and trickery were enployed by the State against the individual. The question
inevitably is this: were those actions sufficient in nunber and degree to warrant what
sone believe to be the devastating criteria of Mranda' Notw thstanding the Court has now
assured the crimnally accused a right to be clinically processed in the 'cold Iight of
day.'

It is nmy judgenent that froma practical standpoint if this Court rendered criteriais
to be changed, it cannot be done by legislation which the Court would, in all probability,
subsequently render unconstitutional

*2247 | doubt that the provisions of this bill which relate to the admi ssibility of
confessions nmeets the requirenments expressed by the Court in the follow ng | anguage:

"* * * unless we are shown other procedures which are at |east as effective in apprising
accused persons of their right of silence and in assuring a continuous opportunity to
exercise it, the follow ng safeguards nust be observed

However, | do believe that it could serve, as Senator MO ellan has suggested as an
adnonition to the Court, that strong sentinent and cause exists against the further
extension of the doctrine pronounced in Mranda. In addition, it is hoped that the
consideration of this matter by the Congress will cause all |aw enforcenment agencies to
reexam ne the actual holding of the Court in Mranda. Mich evidence was presented in the
hearings of the Subcommittee on Constitutional Amendnents to the effect that sone
wel | - neaning jurisdictions had extended the holding of Mranda to be nore restrictive on
the police than was actually the intention of the Court. It is this narrow line which the
Congress and the country nust wal k which, on the one hand, guarantees each i ndividua
agai nst oppressive police tactics while, on the other, guarantees to each individua
| aw abi ding citizen adequate protection of a police force which is increasingly hard put
to maintain vigilance against the upsurge in crimnal activity.

Bl RCH BAYH

ADDI TIONAL VIEWS OF MR TYDINGS ON TITLE 1V, THE CONCEALED WEAPONS AMENDMENT

Three years ago President Johnson first asked Congress to enact the 'State Firearms
Control Assistance Act.' That bill provided nodest federal controls on the interstate
conmmerce in firearnms. |Its purpose was to assist the states in enforcing whatever gun | aws
they wish to enact. Three years and 2040 pages of congressional hearings |ater, the
Judiciary Committee is now favorably reporting a limted portion of that |egislation as
Title IV of the Safe Streets and Crinme Control Act.

VWHAT TI TLE |V PROVI DES
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Title IV, the Conceal ed Wapons Amendnent, is a very limted, stripped down, bare
m ni mum gun traffic control bill, primarily designed to reduce access to handguns for
crimnals, juveniles, and fugitives.

Thi s Conceal ed Weapons Anendment does not provide for registration of any firearm or
require any permit for purchase of firearnmns.

Thi s Conceal ed Weapons Amendnent does not affect domestic sale of rifles or shotguns in
any fashion. Mal order and over-the-counter sales of rifles and shotguns are totally
exenmpt fromthe bill.

Regar di ng handguns, Title 1V, provides only that handguns rust be bought in the
purchaser's honme state. Ml order sales of handguns, except between |icensed deal ers,
are prohibited. Likew se, deal ers cannot sell handguns to out-of-state purchasers, or
m nors, fugitives or felons.

*2248 Title IV affects long guns in only two ways. First, it authorizes the Treasury
Department to control inports of weapons not suitable for sporting purposes. Second,
Title IV prohibits sale of any handgun or long gun in violation of the |law of the state

where the sale is made, or which the seller knows will be used in a felony.
As an avid hunter, who first learned to shoot at his father's knee in the duck blinds at
the age of nine, | can fairly say that this Conceal ed Wapons Anendnment does not

significantly inconvenience hunters and sportsmen in any way. The people it does frustrate
are the juveniles, felons, and fugitives who today can, with total anonynmity and inpunity,
obtain guns by mail or by crossing into neighboring states with lax or no gun laws at all,
regardl ess of the law of their own state.

Thi s Conceal ed Weapons Anendnment does not violate any state's rights to nake its own gun
laws. Quite the contrary, Title IV provides the controls on interstate gun traffic which
only the federal governnent can apply, and wi thout which no state gun law is worth the
paper it is witten on.

The purpose of this Conceal ed Weapons Amendnent is sinply to help the states enforce
what ever gun | aws each wishes to enact. Wthout such federal assistance, any state gun
| aw can be subverted by any child, fugitive, or felon who orders a gun by mail or buys one
in a neighboring state which has lax gun laws. As WIlliamL. Cahal an, Prosecuting
Attorney, Wayne County (Detroit) M chigan, told the Senate Juvenile Delinquency Comrittee
[ ast summer, in the wake of the Detroit riots:

Ef fective | aw enforcenent in Mchigan, particularly in the County of Wayne, has been
seriously hanmpered by the unlawful possession and illegal use of firearns brought into the
State of M chigan by residents who are able to purchase these firearnms with scarcely any
restrictions in the State of Ohio, principally in the Gty of Toledo and its environs
which is only a one hour drive on the Expressway fromDetroit.

M chi gan has enacted adequate |egislation for regulating the purchase and possessi on of
handguns within the state.

However, |aw enforcenent in this area has been largely circunvented by those who can
| eave the City of Detroit and drive to Tol edo, Chio, where handguns nay be purchased in
various kinds of business establishments nerely by making the purchase and giving the
seller a nane and address. No other requirenment is inposed upon the purchaser

Handguns confiscated by the Gty of Detroit police fromdefendants in connection wth
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the conmission of crinmes, and held for use as evidence in those crimninal cases, have

i ncreased substantially in recent years. |In the year 1965, there were 2,910 such firearns
seized, followed by 3,970 in the year 1966, and 2,435 seized during the first 6 nonths (to
June 30, 1967) of the current year

*2249 O the handguns seized each week, 90 of these firearns are found to be
unregi stered within the State of Mchigan and nost of these 90 firearnms have been used in
t he conmi ssion of crinmes.

Based on informati on which has been gathered from surveillances, statenents obtained
from def endants, and data supplied by Federal and |ocal |aw enforcenment agencies, nost of
these firearnms are purchased by M chigan residents outside the State of M chigan either by
direct purchase or by nmil order

I think the situation that occurs in Wayne County in which Detroit is the mgjor city,
denonstrates probably better than any other locality in the country the very need for sone
sort of Federal regulation, particularly as it has to do with handguns. (Hearings before
Senat e Juvenil e Delinquency Subconmittee on the Federal Firearnms Act, July 1967, pages
368-401.)

The Conceal ed Wapons Amendnents provides this desperately needed federal safeguard to
make state gun |laws effective. Title IV represents the |east Congress can do to neet the
urgent public demand for protection against the currently unrestricted gun traffic to
crimnals and juveniles in this country.

VWHO WANTS FI REARMS CONTROL?

The President, the Attorney CGeneral, the Director of the FBI, the President's Commi ssion
on Law Enforcenent and the Admi nistration of Justice, the International Association of
Chiefs of Police, the Anerican Bar Association, and state and | ocal |aw enforcenent
officials all across the country have recommended federal firearns control |egislation
much nore stringent than Title IV, the Conceal ed Weapons Amendnent, provides. (See
Appendi x-- , to these views.)

The overwhel m ng majority of Anericans, including gun owners, wants strong gun controls.
A nation-wide Harris poll opinion released on April 22, 1968, reports that three out of
every four Anericans, and two out of every three gun owners, want far nore stringent gun
controls than Title IV provides.

@un owners and non-gun owners alike recognize that today's virtually unlimted gun
traffic threatens every | aw abiding Anerican. |In Septenber 1966, Gallup reported that 56%
of all gun owners favored registration. By Septenber 1967, a Harris poll reported that
this support has risen to 66% of all gun owners. The April 22, 1968 Harris poll shows gun
owner support of Federal |aws conpelling registration remains at the same high level, with
nore than 2 out of every 3 gun owners in favor of federally required registration of al
gun sal es. These findi ngs have been confirmed again and again by all entire series of
public opinion polls by the Harris and Gal |l up organi zati ons during the past two years.
(See Appendix |, hereto).

Yet to judge fromthe mail manufactured and inspired by the firearns | obby, one m ght
concl ude that sonme nmenmbers of the National Rifle Association speak for the 200, 000, 000
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ot her Anericans who are nore concerned *2250 with personal and public safety than with the
hysteria generated by the NRA'S Anerican Rifl eman magazine. The fact is, however, that

t he NRA does not speak for the U S.A  The American people want action to deny guns to
crimnals, juveniles and fugitives. The Anerican people want protection, not bogus |ega
argunents and sophi stries about punishing crimnals after they have killed, minmed and
wounded i nnocent persons.

| believe the great majority of NRA nmenbers would al so favor the Conceal ed Wapons
Amendnent, if only they could get the facts rather than deceitful half-truths fromtheir
nati onal headquarters. The sad fact is that a handful of professional gun control
fighters, who nake a |iving opposing gun sales control |egislations, have so distorted and
nm srepresented the provisions and purpose of federal firearms |egislation that hunters and
sportsnen all over America have grave ni sconceptions of what such | egislation provides.
Whet her hunting in one of our great Wstern States |ast sunmer, or shooting duck on
Maryl and' s fanobus Eastern Shore last fall, | have found that readers of the American
Ri fl eman hold wildly inaccurate views of proposed federal firearms proposals. Mny
sportsnen actually seemto believe the President's nodes firearns bill would require
surrender of their weapons.

The reason for these msconceptions is painfully clear. The NRA propagandists and a few
other irresponsible 'journalists' have, either through incredible carel essness or
cal cul ated deceit, grossly misled their audience about the purposes, and provisions off
recent federal firearms control proposals. For exanple, the April 12, 1968 Congressiona
Quarterly reported on the NRA'S gun control |obbying activities. Citing a letter the NRA
had sent to its entire 700,000 nenbership about the President's gun control bill, CQ
st at ed:

The letter said the bill could lead to elimnation of 'the private ownership of al
guns' and woul d give the Secretary of the Treasury 'unlimted power to surround all sales
of guns by dealers with arbitrary and burdensone regulations.' The letter warned NRA
menbers that 'if the battle is lost, it will be your loss, and that of all who follow'

By any accounting, the letter was replete with distortions of the fact. NRA nenbers
were told that 'anyone engaged in the manufacturer of ammunition would be required to have
a $1,000 manufacturer's license.' |In fact, the license fee was set at $500. Furthernore,
the letter stated, 'Apparently, this (license fee) would apply to a club engaged in
reloading for its nmenbers.' It was not clear how the NRA determ ned that reloading
constituted manufacturing of anmunition.

Anot her paragraph stated: 'If you transported your rifle or shotgun to another state,
for a | awful purpose, such as hunting, you would have to conmply with such burdensone
restrictions and red tape as might be required by the regulations.' |In fact, there were
no restrictions in the bill against carrying guns in interstate cormerce for a | awful
pur pose (except for a felon or a fugitive fromjustice), and there would have been no
reason for the Secretary of the Treasury to inmpose regul ati ons which had nothing to do
with administering the |egislation.

*2251 The letter also stated: 'A dealer could not sell a nonresident of his state.' In
fact, the bill only prohibited selling handguns to out-of-state residents. Shotguns and
rifles could be purchased freely anywhere.
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During Senate hearings, Dodd went through the NRA | etter paragraph by paragraph and
pointed out itens he called patently untrue.' Dodd asked NRA officials to correct the
record with a new mailing. NRA President Harlon B. Carter told Dodd he felt 'a keen sense
of responsibility' and woul d consider sending another letter.

No new | etter was sent. |In the Decenber 1965 issue of The Anerican Rifleman, Oth, the
NRA executive vice president, thanked nmenbers for the 'response to My April letter
Probably no issue before the 1st Session of the 89th Congress drew the volune of mail that
poured into the nation's |awmkers in opposition to S. 1592. . . . That these letters
were effective in preventing the passage of S. 1592 is beyond question.' (Congressiona
Quarterly, April 12, pp. 811-812).

Unfortunately, such fast and | oose treatnment of the truth by the gun | obby continues to
this day to plague rational discussion of firearns |egislation

Wi | e congressional action on the gun traffic has been stalled by this vocal, but
relatively small, band of gun | obbyist, the American peopl e have becone increasingly
critical of congressional inaction on effective firearns sales regulation. A Harris pol
in January of this year indicated that the major cause of a 5-year lowin public
confidence in Congress is congressional failure to pass gun sales regulation |egislation
Al most half of all citizens interviewed put congressional inaction on guns as the mgjor
cause for their | oss of confidence in Congress.

The Anerican people are fed up with the unlinmited gun traffic in this country. They are
grievously disappointed in Congressional failure to take any action to keep conceal ed
weapons out of the hands of crimnals, juveniles, and fugitives.

The Anerican people want action now to control the gun traffic in this country.
Anericans want an end to the incredible condition we face in this country when any
fugitive, 10-year-old, or escaped convict can order a gun by nmail in any State in the
Union with total anonynity and inpunity.

As one distingui shed American put it:

Each year, thousands of businessmen |ook up fromtheir work into the menaci ng nuzzl e of
a gun wielded by a trigger-happy robber. |In recent nonths, rmurderous snipers have waged
guerilla warfare against |aw enforcenent officers in our city streets. In 1963, our
President was slain with a mail order rifle. During the cal endar year of 1966 al one, nore
citizens were killed or assaulted with guns in American streets and hones than were killed
in battle during the entire Korean conflict.

The use of firearns in crime is indeed a serious and nmajor problemin our country today.

*2252 A firearmcontinues to be the instrunent of death in virtually every nmurder of a
| aw enforcement officer. Last year, 55 of the 57 |l aw enforcenment victins killed in the
line of duty died of gunshot wounds. These figures are in keeping with the trend since
1960 which reflects that firearns have been the nmurder weapons in 96 per cent of the 335
police Kkillings.

| think mail-order firearm purchases should be banned, interstate transportation of
firearns controlled, and | ocal registration of weapons required and enforced.

There is no doubt in ny nmind that the easy accessibility of firearnms is responsible for
many killings both inpulse and preneditated. The statistics are grimand realistic.
Strong neasures must be taken, and pronptly, to protect the public.
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Those are not ny words. Nor are they the words of any Senator or Congressman. They are
the words of M. J. Edgar Hoover, Director of the Federal Bureau of Investigation, witing
in the Septenmber 1967 issue of the FBI Law Enforcenment Bulletin

M. Hoover's words reflect the views of [aw enforcenment officials and concerned citizens
all across the country. For exanmple, M. Quinn Tanm Executive Director of the prestigious
I nternational Association of Chiefs of Police says:

Law abi ding citizens and the police are tired of living in a country which is beconing a
veritable armed canp, erupting too frequently into violence, bringing death and
destruction by firearnms to i nnocent citizens.

In Cctober 1965, our nenbers adopted a resolution supporting proposed federa
legislation . . . to restrict the widespread traffic in firearms . . . pointed out that
the ease with which any person can acquire firearns (including crimnals, juveniles
wi t hout knowl edge or consent of their parents or guardi ans, narcotics addicts, nental
defectives, (and) arned groups) . . . is a significant factor in the preval ence of
| awl essness and violent crinme in the United States. (Quinn Tamm editorial in Police
Chi ef, nmgazine of the International Association of Chiefs of Police, July, 1967.)

CGovernor Hughes of New Jersey, testifying before the Senate Judiciary Conmittee after
last year's Newark riots, testified forcefully in favor of federal l|egislation to control
the gun traffic. He said:

It istragic . . . and it seens to me to contain the beginning el enents of a nationa
scandal at this inportant and dangerous posture of our Nation's affairs, that Congress
shoul d even be considering the denial of the protection of an interstate gun control |aw
to Anericans threatened not only by crimnals and narcotics addicts and nmental ly unstabl e
persons, but by extremi sts who openly and crimnally call for arned revolt in the cities
of Anerica .

*2253 And | think, M. Chairman, it is time that all of us . . . gave nore thought to
the safety of the people of Anerica, and the policeman on the street, whose job is already
danger ous enough .

These policenmen at least in nmy State, are of the unaninous view, that guns nust be
controlled if the safety of American citizens is to be protected. (Hearings Before
Juvenil e Delinquency Subconmittee on Federal Firearms Act, July 31, 1967, pp. 997-1030.)

Title IV, the Conceal ed Firearns Arendnent, a linited, noderate neasure to protect the
safety of the American people by making state handgun sales | aw enforceable. |In fact, it
is solimted that if apologies for it need be nade to anyone, they should be nade to the
Anerican public, since this bill falls short of the conmprehensive gun control |egislation
their safety requires.

Yet, the provisions of even this limted bill has been vigorously opposed both wi thin
Congress and el sewhere.

Sone opponents of Title |V assert the President's bill is a part of a canpaign to disarm
| aw abiding citizens. In fact, the bill only places reasonable restraints on the
i nterstate shipnent and sal e of handguns, to reduce the chance they will fall into the
hands of criminals, fugitives and juveniles.

The bill does not require or contenplate registration of surrender of any firearns by
their owners, and would not prevent any |aw abiding adult fromwal king into his |oca
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store and buying or ordering a handgun. Furthernore, rifles and shotguns will continue to
be freely avail able both over-the-counter and by nail in any state in the Union

Opponents of Title IV argue that it inmposes unfair restrictions on sportsnmen. The only
restriction this bill inposes on sportsnen is that they nust purchase thier handguns in
their own state. This provision will help states enforce their own effective gun | aws by
preventing their residents from evadi ng those | aws by purchasi ng handguns by mail or in a
nei ghboring state with | ax gun | aws.

One study by the Massachusetts State Police showed that 87% of conceal able firearns used
during the conmission of crimes there are obtained fromsources outside the state, thus
under m ni ng Massachusetts' own strong gun | aws. Hearings before Senate Juvenile
Del i nquency Subcomittee, Federal Firearns Act, pp. 343-373, June 3, 1965). Sinmilarly, as
| have already noted, after the Detroit riots |last sunmer, the Mchigan's State's Attorney
for the Detroit area told the Senate Juvenile Delinquency Subconmmrittee that, despite
M chigan's strong gun law, 90 of every 100 handguns seized fromcrimnals in Mchigan are
illegally possessed and nobst of them were purchased by M chigan residents outside the
state either by direct purchase in neighboring Chio or by nmail order.

The third argunent that opponents of the gun control bill make is that crimnals wll
still get guns, despite any gun control neasure. Therefore, to reduce gun crines, stronger
penalties for gun crinmes, not reasonable controls on gun sales are the answer. The record
shows, however, *2254 that stringent penalties for gun crinmes do not control gun crimes.
The death penalty for nurder did not prevent the 5,090 gun-caused nurders in 1963, the
5,634 in 1965, or the 6,552 gun nmurders committed in 1966. The prospect for long ternms in
jail did not prevent the 27,700 gun-comitted aggravated assaults in 1964, the 34,700 in
1965 or the 43,500 committed in 1966. Nor did the strong penalties in existing | aw deter
the 40%increase in arned robbery by guns between 1964 and 1966 al one.

On the other hand, states which have enacted strong control |aws have experienced
significantly lower gun crine rates than states which have lax laws or no |aws at all
Fifty-seven per cent of all nurders in the United States between 1962 and 1965 were
commtted by gun. In four states which have effective gun [ aws, however, gun nurders nade
up only 43% of the total murders in Pennsylvania, 39%in New Jersey, 35%in Massachusetts,
and 32%in New York. In stark contrast, states with mininmal or no gun | aws experienced
sharply higher gun nurder rates. The percentage of all murders commtted with guns was 59%
in Colorado, 62% in Louisiana, 66%in Arizona, 29%in Texas, 70% in Nebraska, and 72%in
Montana. In Vernmont, a state frequently cited by the NRA as havi ng weak gun | aws but | ow
gun crine rates there were only seven nurders between 1962 and 1965, but all seven were by
guns, for a 100% gun rmurder rate. (See FBlI Law Enforcenment Bulletin, Appendix II
hereto.)

The reason effective state gun |aws do not work even better is that existing federal |aw
undercuts them by allowi ng guns to be purchased by mail -order or purchased under | ooser
aws in nearby states and then snuggled in

THE AFFI DAVI T APPRCACH

Many who recogni ze the dire need for federal legislation to regulate the gun traffic
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nonet hel ess do not wish to go very far in any such |aw. They suggest not only that rifles
and shot guns be exenpt from any regul ation, but also that mail order and over-the-counter
handgun sal es be regulated only by an affidavit approach fails to provide either effective
regul ati on or adequate coverage of the handgun traffic.

Title IV woul d make state handgun | aws enforceable by prohibiting over the counter sales
of handguns except in the buyer's hone state. Title IV would also outlaw mail order sal es.
The affidavit approach would pernmit mail order sales and over the counter sales to
non-resi dents, regardless of the |law of any state, but would require the purchaser to
affirmunder oath such things as that he is over 21, not violating any |aw in buying the
gun, not a drug addict, or convicted drug pusher, and not insane. Also, the affidavit
woul d i nclude the name and address of the principal |aw enforcenent officer of the buyer's
residence or the locality to which the handgun woul d be shipped. The seller would have to
send a copy of the affidavit to the police official named therein and wait a brief period
bef ore delivering the handgun to the mail order purchaser

*2255 It is not clear how the affidavit approach would work, if the woul d-be purchaser

lies about his identity or the identity or address of the local police official. In fact,
the affidavit procedure appears to be a burden and harassnment for the honest, but no
barrier to the juvenile, fugitive, or crimnal intent on getting a gun by mail, regardless
of the law of his state.

Aside fromits ineffectiveness, the affidavit approach will inpose a new adm ni strative
burden on already badly overworked state and | ocal police. 1In contrast, Title IVis

sel f-executing and actually keeps weapons out of the hands of criminals, rather than
counting on their honesty in executing mail orders.

PROTECTI NG THE AMERI CAN PEOPLE

The alnost limtless gun traffic nmust be brought under control. More than 100, 000, 000
guns are already in private hands in our country. Mre than 1,000,000 nore a year are
bei ng dunped in this country through inmports alone. Americans tolerate a rate of gun

mur der unt hi nkabl e in other countries. |In 1962, for exanple, the 4,954 gun nurders in
this country conmpared to 29 in GGeat Britain, 9 in Belgium 6 in Denmark; 5 in Sweden and
none in Holland. The soaring gun crine rate endangers every Anmerican and is killing and

mai m ng many new t housands of citizens every year.
Ef fective federal legislation to protect the Anerican people fromthe gun traffic is
| ong overdue. The tine for action is now

ADDI TI ONAL VI EW6 OF MR KENNEDY OF MASSACHUSETTS, MR, TYDI NGS, MR SMATHERS
AND MR FONG

Al t hough | am pl eased that sone legislation regulating the sale of firearnms finally has
been reported fromthe Judiciary Commttee, | intend to support an anendment on the Senate
floor to substitute the Admnistration's bill, S. 1, Anendnent 90, for Title IV. Title |V
is a neasure supported by sone nenbers as the only way to get any kind of gun control
| egislation out of the committee. But it is not an adequate substitute for S. 1,
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Amendnent 90, and in ny judgment there is no justification for passing |egislation weaker
in inmpact or narrower in scope than Arendnent 90.

Indeed, it amazes ne that we continue to tolerate a systemof |aws which nakes it so
out rageously easy for any criminal, insane person, drug addict or child to obtain | etha
firearns which can be used to rain violence and death on i nnocent people.

In 1967 serious assaults where a gun was used as the weapon rose 22 percent, and one out
of every five assaults was commtted with a gun. The vicious crine of arned robbery had a
sharp upswi ng of 30 percent, and firearnms were used in 58 percent of all robbery offenses.
60 percent of all nurders involved the use of a gun

*2256 | recognize that Anendnment 90 is not a panacea, that effective gun regulation wll
require state action and that gun controls by thenselves will not elimnate violence. But
| think we have a responsibility to do what we can to minimnmze bl oodshed and death
resulting fromfirearns abuse. Anmendnent 90 represents a responsive and responsible
effort to build a framework within which state and [ocal regulation of firearns can be
made effective. For w thout Federal regulation of interstate traffic in deadly weapons,
it is inpossible for state and | ocal governments to prevent evasion of the gun controls
whi ch they choose to pass.

Amendnent 90 will increase safety and strengthen | ocal regulation by:

Requiring that interstate nmail-order sales of handguns and | ong guns be ordered through
a |l ocal dealer;

Restricting over-the-counter purchases of handguns by nonresidents;

Est abl i shing m ni mum ages of 18 for the purchase of [ong guns and 21 for the purchase of
handguns;

Prohibiting the sale of firearms to crimnals;

Curbing the flow of cheap non-sporting and mlitary surplus firearms which have poured
into this country fromabroad in recent years and been dunped on the market at | ow prices
attractive to juveniles and to those anassi ng weapons for crimnal purposes.

Amendnent 90 is a constructive attenpt to deal with the serious problens uncovered by
testimony taken at the many hearings held by the Senate Juvenile Delinquency Subconmittee.
It is supported by the Anerican Bar Association, the International Association of Chiefs
of Police, the National Sheriffs Association, the National Council on Crinme and
Del i nquency, the National Council for a Responsible Firearns Policy, the National Crine
Conmi ssion, the National Ri ot Commission, the Federal Bureau of Investigation, and
attorneys general, police chiefs and prosecutors across the country.

In contrast to Anendrment 90, however, Title IV as it now reads, permits al nbst anyone,
no matter how young or dangerous, to buy a rifle or shotgun only over-the-counter but also
in total anonynity through the mail.

This is the mgjor flaw as well of S. 1853, another alternative which has been proposed
to Anmendrment 90 by Senator Roman L. Hruska. And S. 1853 is even weaker than Title IV
because it would pernit the inpersonal interstate purchase of handguns by anyone wlling
to fill out an affidavit and wait a few days for delivery. It has no requirenment that the
seller obtain or receive any clearance fromthe authorities in the purchaser's hone state.

Ironically, the affidavit procedure constitutes a true administrative burden of the type
whi ch gun control opponents constantly conpl ai n about.
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In addition, S. 1853 would do nothing to stop the torrent of cheap inmports floodi ng our
country with unsafe and untested nmilitary surplus weapons. Under Anendnent 90, on the
ot her hand, inported military surplus handguns are banned and inported mlitary surplus
rifles are pernmitted only if they neet recogni zed safety standards and are suitable *2257
for lawful sporting purposes. The aimof this restriction is to stop the United States
from bei ng the dunpi ng ground for weapons of death from abroad.

The sinple fact is that S. 1853 would not and coul d not provide effective control even
as to pistols and revolvers. But even nore inmportant, S. 1853 provides no controls
what soever over rifles and shotguns.

Consi dering the evidence of the frequency with which long guns are involved in crines,
accidents and ot her gun abuses-- particularly in areas where handguns are regul at ed- -
can see no justification for leaving mail-order rifle and shotgun sales totally
unr egul at ed.

O all nurders by firearmin 1966, in 27 percent of the cases the nurder weapon was a
rifle or shotgun. One quarter of the |law enforcenent officers killed that year net their
death by long gun. Close to 2,000 people a year five persons a day-- are murdered with a
rifle or shotgun.

In major riots in 1967, nine policemen and 75 civilians were killed-- many of them
victins of snipers, lurking in wi ndows and rooftops where they could shoot rifles with
deadl y accuracy.

I ndeed, the riots have had over the last few years-- and which still threaten us in the
future-- point up dramatically the danger fromlong guns as well as handguns. For not
only does the practice of sniping directly lead to death and serious injury, the threat
and fear of sniping increases tensions and the |evel of violence.

In assessing the factors contributing to riots, the President Comm ssion on G vil
Di sorders cited the problem of sniper fire and guns, and recommends the enact nment of
strong federal, state and local gun legislation as a step towards preventing their
reoccurrence. The Conmission says in its report:

The fact that firearns can readily be acquired is an obviously dangerous factor in
dealing with civil disorders. It nakes it easier for a serious incident to spark a riot
and nmay increase the level of violence during disorders. It increases the dangers faced
by police and others seeking to control riots.

We recommend that all state and | ocal governnents shoul d enact gun control |egislation
of the type recommended by the Crinme Conm ssion

We al so believe that Federal legislation is essential in order to nake state and | oca
laws fully effective and to regul ate areas beyond the reach of state governnent. W
therefore support the President's call for gun control |egislation and urge its pronpt
enact nent .

The President's Conmi ssion on Law Enforcenment and Adninistration of Justice al so
stresses the seriousness of gun nisuse and recomends | egi sl ative change:

Since |l aws, as they now stand, do not acconplish the purposes of firearnms control, the
Conmi ssion believes that all States and the Federal Governnent should act to strengthen
them In fact the legislation urged by the Crine Commission-- calling for a conprehensive
system for actual registration of all guns by all owners-- is far stronger than the nodest
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provi si ons of Amendment 90.
*2258 Opponents of Amendnent 90 base their opposition on what they claimto be the
unnecessary burdens which it will cause the average gun buyer. But in fact Amendnment 90

will not in any significant way inconvenience the |legitinmate and honest sportsman, hunter
or hobbyist fromobtaining a firearm He still can purchase a rifle or shotgun while away
fromhis hone state, and he still can carry a gun across state lines for hunting or other

| awf ul purposes as long as he conplies with state and | ocal regul ations.

I ndeed, Amendnent 90 asks the gun buyer only to cooperate in two sinmple ways; first,
that he identify hinself so that it can be deternined that he is not a m nor or crimnal
and second, that if he wants a gun froman out-of-state nail-order supplier he places the
order through his I ocal gun shop or hardware store, so that any requirenent of |ocal |aw
can be conplied with upon delivery.

I do not believe that these very minor and specul ative inconveni ences of Anendrment 90
can in any way justify further delay in enactrment of this very limted gun control
| egi sl ati on.

| believe that nost honest gun users would be willing to incur an even greater burden to
hel p this nation achieve a reduction, however slight, in the 17,000 firearnms deaths which
occur in the country each year-- a rate of one death every half hour

Many tinmes over the |ast several years | have posed the question of why we have not
succeeded in passing legislation |ike Arendnent 90 which is so obviously vital to the
safety and security of our citizens.

It is increasingly clear that the answer lies in the opposition of a small group of
self-interested peopl e who have pronoted mi sunderstandi ng and nisinformation about the
various effective gun control proposals which many of us in the senate have supported.

Frankly, | have always doubted that the position of these few | eaders accurately
reflects the sentinents of the sportsmen and hunters and hobbyi sts they purport to
represent. And this opinion was confirned just recently by a poll which indicates not
only that 71 per cent of all Anmericans favor Federal gun control |egislation, but also
that 65 per cent of persons who thenselves own guns favor Federal control

Nevert hel ess, there are reports that the gun | obbyists are prepared to conmit unlimted
efforts and resources to defeat even the nmild bill reported by the Judiciary Comittee.

Al ready fl oods of mail have started to pour in to Senate Ofices, stimulated through a
wel | - coordi nat ed national canpaign.

I am hopeful and confident that the United States Senate will not be swayed by appeal s
to enotion through exaggerati on and mi sinformation.

We have an opportunity to exercise our |eadership responsibilities in the interests of
all citizens, and we should not let the unsupported and unsupportable outcry of a
voci ferous few steer us from our course.

*2259 | NDI VI DUAL VI EWs OF MR SCOTIT
As a nenber of the original U S. Crime Comm ssion headed by Governor Franklin D

Roosevelt, as a former Assistant District Attorney, and presently as a menber of the
Senate Judiciary Subconmttee on Crimnal Laws and Procedures, | have had the opportunity
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both to witness crine and its manifold effects, and to hear and study the enlightened
views of this Nation's specialists on this npost urgent problem

But while expertise and sophistication are necessary to nount a successful anti-crine
attack, one need be no specialist to sense the growi ng and under st andabl e concern of
America. It should be clear to all that this country has failed in the first order of
busi ness-- the nmaintenance of law and order. And this failure threatens to rend the very
fabric of Anerican life as we knowit.

Recent surveys of high crine areas discussed in the President's Comm ssion on Law
Enf orcenent and Admini stration of Justice found that due to the fear of crine:

Forty-three percent of those interviewed stayed off the streets at night

Thirty-five percent did not speak to strangers

Twent y-one percent used only taxicabs and cars at night

Over 33% kept firearnms in their houses

Twent y-ei ght percent kept watchdogs.

Surely we can take no pride when our citizens restrict and alter their daily way of
living because | aw and order have broken down. Mreover, these are not idle fears. They
represent a toll of the increased incidence of crime which nust be considered along with
t he personal tragedy that acconpani es every additional murder, rape, robbery, and other
such sensel ess acts. Nor can we ignore the growing feeling that crime is the easy way
out, with the rewards high and the chances for conviction low. The |ong-range prospects
of such a phil osophy, unless its errors are clearly denonstrated, are truly alarm ng

How extensive is crine? Read the Uniform Crime Reports of the Federal Bureau of
Investigation and learn that serious crine is increasing at a sharper rate now than at any
time during al nost the past 10 years. Read the well docunmented Reports of the President's
Crime Conmm ssion on Law Enforcenment and Administration of Justice. Regretfully, in fact,
you need not read further than your |ocal newspaper.

The need is clear as is the urgency. W cannot wait until the bolted door and
suspi cious glance totally replace the warnmh of America. Qur resolve to act nust be
articulated and transformed i nto coordinated, planned and reasoned progranms which strike
out at every facet and level of the |aw enforcenent and criminal justice systens. New
approaches must be sought, proven nethods continued and expanded and ineffective
approaches discarded. Geater efforts to bring the benefits of nodern technol ogy to bear
on the problem are necessary to provide the | atest techni ques and equi prment to |ocal |aw
enforcenent officials throughout the Nation. Law enforcenent training and education mnust
be encouraged al one with *2260 advanced research into the causes and prevention of crinme.
In short, the best talent and nost progressive thinking nmust be focused on-- and a part
of-- the entire law enforcenent and criminal justice systems. The public interests and
safety must continually be nmeasured against the rights of the individual-- new bal ances
being struck within Constitutional linmts where old ones prove unworkabl e or unwi se.
America nust comit herself to a truly national effort to conbat the internal threat
confronting us and to create a setting in which crine is neither a permanent fixture, a
predom nant fear, nor a promising alternative to those that feel that all other approaches
are closed off or too difficult. Moreover, those who out of desperation nove into alife
of crime nust be assured the opportunity for access to the benefits of society through
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normal and | awful channels.

We nust address ourselves to the anarchy which has erupted the past several years in
ghettos throughout the Nation. Such mass repudiations of |law and order strike at the very
core of a free and civilized society. W nust plan and take the necessary steps now so
t hat personnel adequately trained and equi pped for riot prevention and control can deter
underlying and soneti mes understandabl e frustrations fromerupting into blind nob viol ence
once again. We nust not, however, delude ourselves into believing that inproved prevention
and control is an adequate or just alternative to dealing with the underlying problens
whi ch beset many of our nmmjor cities.

The Omibus Crime Control and Safe Streets Act of 1967 (S. 917), the nmjor and nost
conprehensive | egislative proposal in the field of |aw enforcenment and crimnal justice,
substantially neets the needs | have discussed and has mnmy strongest support. After
extensi ve hearings, before the Senate Judiciary Subcomittee on Crininal Laws and
Procedures, an inpressive hearing record and blueprint for action were devel oped. As a
result, the Subcommittee and full Conmittee nade several additions and changes in the bil
as introduced and has reported | egislation which truly represents an effective overal
anti-crime program

Several sections of this |egislation deserve individual attention because they concern
areas that can be of extreme inportance in inproving our |aw enforcenment and crinina
justice systens. | will briefly refer to these sections and then di scuss themin detail

| strongly favor the section in Title Il of this legislation which will permt voluntary
statements nmade by the accused to be admitted into evidence at trial where the trial judge
determ nes that such statements were truly voluntary under all the circunstances and facts
in the specific case. Such a procedure is a marked inprovenent over the recent Suprene
Court decision in the Mranda case which while ained at preventing abuses of the accused's
Constitutional rights-- and rightly so-- seemed to overlook the right of the public to be
free of abusive activities conmmtted by crimnals. The provisions in Title Il
aut hori zing the use of electronic surveillance by specified | aw enforcenent officials
under strict Court supervision will prove invaluable in this Nation's fight against the
i ncreasing threat posed by organi zed crimnal syndicates.

There are, however, two sections of the Omibus Crime Control and Safe Streets Act which
shoul d be altered to nake this an even nore *2261 effective anti-crime measure. | do not
support the system of direct Federal grants to individual units of |ocal governnent with
the opinion of the 'State crinme agency' being given nmerely advisory status as to the

benefits of the programin question. On the contrary, | believe the bloc grant approach
woul d enable the States to plan and to coordinate | aw enforcenment activities nore
effectively. | also oppose setting any statutory linmt on the resources which should be

all ocated for the purposes of our criminal justice system

CONFESSI ONS
Title Il of this legislation makes the test of admi ssibility of a confession in a

Federal Court the "totality of circunstances' and the voluntariness with which it was
given. This would restore the test which had been in use and considered constitutiona
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until recent Suprene Court decisions, nost notably Mranda v. Arizona.

In Mranda the Court held that an otherw se voluntary confession made after a suspect
was taken into custody could not be admitted into evidence unless the suspect was given
four warnings prior to questioning:

(1) He has the right to remain silent.

(2) Any statenent he makes nmay be used as evi dence agai nst him

(3) He has the right to the presence of an attorney.

(4) |If he cannot afford an attorney one will be appointed for him
The Court further stated that only a voluntary knowi ng and intelligent waiver of these
rights by the defendant will make the confession adni ssible.

| express nmy views not to find fault with Court decisions, but to observe that recent
deci sions of great inportance to the protection of the individual accused of crine have in
t hemsel ves rai sed new questions of crinmnal law enforcement. 1In Mranda the Court sets up
a new standard not supported by law, not supported by valid precedent, but very tortuously
worked out in order to staple in what it is justly concerned about, the prevention of
abuses.

As a citizen, it is my duty to respect the law of the land. As a Senator and
legislator, it is ny duty to uphold the Court whenever | conscientiously can; where
cannot, | seek to explore possible alternatives within the orderly framework of our
governmental system | think one thing that shakes public and Congressi onal confidence in
the Court is the Court's seenming deternmination to nmake broad Constitutional findings which
establish entirely new directions for the law on these narrow 5-to-4 decisions. As
| awyers, many of us are seriously concerned that our higher Courts seemso rarely to be
i mpressed by the need for sone disciplines or some restraint on Courts as Courts until a
true test can be found, that Courts can do nore than to nmake their decisions depend upon
t he narrow shadi ng of a single man's opinion, knowing as the Court has to know, that the
very next appointee to The court may, in the very next test case, reverse the whole
procedure under that particular constitutional decision. W need sonething better than the
"l ast guess' doctrine.

If the Court will not exert self-discipline, then it is the role of the |egislative
branch to express its concern as to that very unfortunate aspect of the Court's attitude
toward vast and fundanental changes in constitutional *2262 viewpoints. This
responsibility is aptly stated by the late Chief Justice Harlan F. Stone:

VWere the courts deal, as ours do, with great public questions, the only protection
agai nst unwi se deci sions, and even judicial usurpation, is careful scrutiny of their
action, and fearless conment upon it.

The Court's itself in the Mranda decision urges Congress to examine this whole problem
and encourages it to cone up with a solution, which, | can only read into the Suprene
Court's language, is a better proposed solution. The Court couples its encouragenent to
Congress with a judicial warning that the solution nust be in consonance with the
Constitution, the Bill of R ghts, and presunmably with the Court's disposition and
conposition at that tine. But the |atest decision, the Mranda case, is far froman
ultimately satisfactory conclusion of a matter which affects not only the life and liberty
of the accused, but also affects the life and security of all American citizens in this
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process.
The Senate Judiciary Subconmittee on Criminal Laws and Procedures has responded
positively to this '"urging' and has devel oped an inpressive body of opinion from judges,
| awyers, sociologists, academ cians and private citizens. Title Il represents a fair and
effective solution nore in keeping with the 'genius of the people.' As a genera
principle it should be noted that Congressional Conmmittees and Subconmittees are better
situated to explore hunman experience, to analyze the inpact of judicial decisions, to
conduct detail ed hearings, and to nake extensive findings on the total situation than is a
Court considering a single factual situation and a specific |egal issue. Wen fundanent al
changes in constitutional |aw on crininal procedure are contenplated, there can be no
doubt that such extensive considerations as just outlined are nost desirable.
Regrettably, the President's Crinme Comm ssion-- another excellent forum- did not
exam ne the question of recent confession and interrogation decisions. The additiona
vi ews of seven nmenbers of the Conmi ssion appear at the end of the Report and decl are that
t hese deci sions have tilted the bal ance of justice too far in favor of defendants. Wile
t hese nenbers state, and rightly so, that these decisions are the |aw of the I and, they go
on to make the point that a body such as the Comm ssion should have studied this inportant

area. | agree whol eheartedly.
As stated earlier, my purpose is not an attack on the Court, but rather a reasoned
di scussion of its action and its inpact. |In this, | do not speak alone-- there were four

di ssenters in Mranda. The words of one of these, Justice John Harlan, bear repeating at
this juncture:

There is, in ny view, every reason to believe that a good many crininal defendants, who
ot herwi se woul d have been convicted on what this Court has previously thought to be the
nost satisfactory kind of evidence, will not, under this new version of the Fifth
Amendnent, either not be tried at all or acquitted if the State's evidence, ninus the
confession, is put to the test of litigation. | have no desire whatsoever to share the
responsibility for any such inpact on the present crininal process. |n some unknown
nunmber of cases the Court's rule will return a killer, a rapist or other crimnal *2263 to
the streets and to the environnent which produced him to repeat his crinme whenever it
pl eases him As a consequence, there will not be a gain, but a loss, in human dignity.

To those who say that a Court decision cannot 'cause' crime, | would rem nd them of the
excel l ent communi cati ons system of the underworld, the so-called 'grapevine' of the prison
'sea |l awyers.' One need not be a |l egal scholar to sense the tendency of the |law, and
where it is felt that a "technicality' will prevent prosecution, the result is bolder
action. There has been a sharp decrease in confessions and conconitant decline in
convi ctions and these devel opments cannot be ignored.

How shoul d we approach this npst vexing and inmportant problen? For one, our crimna
l aws must seek to create and mmintain an equitable bal ance between the rights of the
i ndi vi dual and society. Laws rmust be drafted with as full purpose to protect the innocent
as to preserve the rights of those charged with offenses. O course, the innocent can
either be a victimof the crime or a person wongly accused of comitting it.

An appropriation consideration in attenpting to strike this balance are the words of
Judge Lear ned Hand:
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Qur dangers do not lie in too little tenderness to the accused. Qur procedure has
al ways been haunted by the ghost of the innocent nman convicted. It is an unreal dream
VWhat we need to fear is the archaic formalismand the watery sentinent that obstructs,
del ays, and defeats the prosecution of crinme.

As was so aptly stated by Justice Cardozo:

Justice, though due to the accused, is due the accuser also. The concept of fairness

must not be strained until it is narrowed to a filanent if we are to keep the bal ance
true.
Title Il keeps the balance true. The trial judge is required to take into account al

the surroundi ng circunstances in determ ni ng whether the statenent under consideration was
voluntary. He is specifically required to exanine certain enunerated factors which
historically have been considered relevant in this area. |If the judge finds the statenent
i nvol untary, he does not even allow it in evidence before the jury. Should he find the
statement voluntary, he will permt the jury to consider it with the instruction that it
shoul d be given no nore weight than the circunstances warrant. | believe these safeguards
will enable the judge and the jury to search for the truth within the bounds of
constitutional guarantees. This, in nmy way of thinking, is the purpose of our crimna
I aw.

| hope that the President, in his search for a better systemof |aw enforcenment in this
country, may provide a little encouragenent to the |egislative branch as he is perhaps
called upon to fill vacancies on the High Court. By the action of the President in his
sel ection of the candidates to make these judgnments, the Court perhaps nay soneday be able
to fornul ate sonme fundanmental rules of law or, as some would think, changes in the law, by
somet hing nore than the assunption of rather seismic risks when judgnent depends upon the
hairline decision of a single Justice.

*2264 W RETAPPI NG

Title I'll of the bill would authorize carefully circunscribed and strictly controlled
el ectroni c surveillance (eavesdroppi ng and wi retapping) by duly authorized | aw enforcenent
of ficials under a Court order procedure for the purpose of investigating specified crines
i nvol ving national security and serious offenses. This Title also prohibits the
utilization of wretapping and bugging by all private persons and by all public officials
where there is no conpelling | aw enforcenment need as di scussed above. In those
ci rcunmst ance, there can be no justification for the use of such techniques.

This legislation is vitally inportant if we are successfully to encounter the nost
insidious threat to the continued existence of American Society as we know it-- the threat
of organi zed cri me.

VWiile | have a natural reluctance to authorize the overhearing of private conversations,
even where there is the possibility that evidence concerning crimnal activity may be
uncovered, | nust admt sone doubt as to whether any w retapping |egislation should
prevent the use of this weapon in society's struggle against organi zed crime-- especially
in view of the unique evidence gathering problens in this area.

The inpact of the Crime Conm ssion Reports, revealing testinony before the Senate
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Judi ci ary Subcommittee on Crimnal Laws and Procedures on which | serve, and di scussions
with nany persons expert in the crinminal justice systemlead ne to believe that if such
organi zed crimnal activity is permitted continued imunity fromsurveillance while it
infests all of our lives, it may well destroy our society. As stated in the report of the
President's Conmm ssion on Law Enforcenment and Administration of Justice and in the Task
Force report on Organi zed Crime:

Organi zed crinme is a society that seeks to operate outside the control of the American

peopl e and their governnents. It involves thousands of crimnals working within
structures as conplex as those of any large corporation, subject to laws nore rigidly
enforced than those of legitimte governnents. |Its actions are not inpulsive but rather

the result of intricate conspiracies, carried on over nmany years and ai med at gai ning
control over whole fields of activity in order to amass huge profits.

The core of organized crinme activity is the supplying of illegal goods and services--
ganbl i ng, | oan sharking, narcotics, and other forns of vice-- to countless nunbers of
citizen custoners. But organized crinme is also extensively and deeply involved in

legitimate business and in labor unions. Here it enploys illegitinmte nethods--
nonopol i zation, terrorism extortion, tax evasion-- to drive out or control |aw ul
owner ship and | eadership and to exact illegal profits fromthe public. And to carry on

its many activities secure fromgovernmental interference, organized crime corrupts public
of ficials.

It should be patently clear that organi zed crinme does not operate in a vacuum W can
ill afford to stand aside and shake our collective heads at the effects of such crimna
activity, for in one way or another, every individual is affected when such activities are
permitted to exist *2265 in our society. Indeed, some are affected nmore harshly than
others, with the primary victins of organized crinme being the di sadvantaged persons in our
urban areas. For the nost part, it is not the upper or niddle class who are lured into the
web of narcotics addiction, victimzation by |oan sharks, and the nunbers racket, to nane
a few- it is the urban poor. And when illegal profits are extracted fromthe public, as
described in the above-quoted passage, it stands to reason that the burden falls heaviest
on those who can | east shoulder it and have the |east share in the advantages of our
soci ety.

| firmy believe that any so-called War on Crinme that falls short of a total attack on
the roots and infrastructure of organized crine is a limted war, being fought for an
unrealistically Iinmited objective, with no chance of success in its declared purpose.
There is no sound basis for giving organized crinme inmmunity frompursuit and prosecution
Moreover, no matter how well-intentioned and thoughtfully conceived and admini stered are
our efforts to assist those caught-up in a cycle of poverty, no programw || be successfu
unl ess the effects of organized crime on these very persons are neutralized. It has been
estimated that the revenue of nationw de crinme syndicates reaches nine billion dollars a
year. The chief brunt of this tribute is paid by the poor in the big cities and far
out wei ghs the benefits of the anti-poverty prograns.

However, the mere conviction and intent to nount an effective assault on organized crinme
will not suffice. The very nature of the crininal syndicate increases the difficulty of
dismantling it. Due to the conplex structures and intricate overlays of authority
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descri bed above, |aw enforcenment officials have a difficult tine in ever really reaching
t he high command of organized crinme. Underlings 'on errands' for the boss often cone
within the ready grasp of alert |law enforcenent officials, but they are the 'expendables."'
When they neither know exactly who their real boss is or are fearful of discussing such
matters, |law enforcenent work is stymed. The reluctance and fear of victins and

wi t nesses do not ease the task.

How t hen do you break into this core and get to the center of this cancer? How do you
obtain the necessary when an organi zation is dedicated to protecting its masters through a
Code of Silence? What do you | ook for when alnpbst all comunication is by word of nouth,
and there are not telltale records or nenoranda of illicit enterprises? There can be no
doubt as to the extent of the problem the question is how successfully to conbat it.

It is against this unique background that | turn to probably the npbst controversia
neans of obtaining evidence-- the techniques referred to as buggi ng and wi retapping.

There are those who say that these techniques are the only effective tools to fight such
crimnal privacy. There are valid argunents on both sides. But there should be no doubt
that the final decision on howto proceed in this area nmust be based on both the rights of
i ndi viduals and the need to protect society, not an enotional harangue which too often
acconpani es these electronic surveillance debates. It should also be noted that the
present United States |law on w retapping *2266 and bugging is totally unsatisfactory.

Nei ther the right of privacy nor enforcenent of the law is adequately served.

Anyone who has ever attenpted an intelligent discussion of wretapping and bugging will
undoubtedly find hinmself confronted with a major problemat the outset: the sinister
connotation and fear of Big Brother and 1984 which has becone attached to the very terns
t hensel ves due to the amazing scientific devel opnents in the field of electronic
surveillance in the past fifty years. If we only devise a word to nean 'scientific
techni ques to conbat crinme,' | believe the issue would be placed in nuch clearer
per spective and di scussion could proceed unhanpered by the distorted i mages which are
conjured up by the very terns thensel ves.

One shoul d realize that the need to bal ance the conpeting interests of privacy and | aw
enforcenent occurs at a number of points in our crimnal justice system and the decision
as to where to strike the bal ance nmust depend on the specific circunstances involved. But
t he concept of balance is not new and can in fact be traced by a reading of the United
States Constitution. The framers of the Bill of R ghts did not establish the privacy of
the individual in his person and effects as an absolute right nor his honme as an
i npenetrabl e sanctuary. Safety was only guarant eed agai nst unreasonabl e-- not every--
search and seizure and institutions of |aw enforcenent were afforded the privilege of such
search and seizure under carefully circunscribed criteria. This is the recognition of a
basi c precept of civilized society: There is a point at which individual privacy and
rights yield to the public safety. The difficulty of striking this bal ance shoul d not
deter us fromour responsibility as |egislators.

There is overwhel ming evidence that we have reached the 'crisis point. ' NModern
surveillance techniques are urgently needed if |aw enforcenent institutions are
successfully to performtheir sworn duty of protecting the public. New York County
District Attorney Frank Hogan-- whose office has made the nost sophisticated use of the
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t echni ques under consideration-- believes that tel ephonic interception pursuant to Court
order and under proper safeguards is the single nost valuable and effective weapon in the
arsenal of l[aw enforcenent particularly in the battle against organized crine. A

di stingui shed array of w tnesses before the Senate Judiciary Subcommittee on Crimnal Laws
and Procedures al so urged the need and propriety of such techniques. Al nenbers of the
President's highly respected Conmi ssion on Law Enforcenment and Admi nistration of Justice
agree both on the difficulty of striking the balance between the benefits to | aw
enforcenent versus the threat to privacy, and the belief that if authority to enpl oy

el ectronic surveillance techniques is granted it nmust be done with stringent limtations.
But a majority of the nmenbers favored enacting |egislation 'granting carefully
circunmscri bed authority for electronic surveillance to | aw enforcenment officers to the
extent it may be consistent with the decision of the Suprene Court in People v. Berger

Atelling point is made by District Attorney Hogan when he points out that no
responsi bl e critic of wretapping-- not even the Attorney Ceneral of the United States--
urges that it should be abandoned in national security situations. District Attorney Hogan
views this as a concession *2267 that w retapping and electronic surveillance are vita
weapons of detection against el aborate crimnal conspiracies.

In response to those who believe such surveillance activity would | ead to excessive
i nvasi ons of privacy and a Big Brother Society, | would point out the practica
consi derations which rule out the arbitrary use of w retapping and el ectronic surveillance
devi ces and which therefore reduce possible invasions of privacy to a minimum difficulty
of installation, 'maintenance' of the equi pnent once installed, properly nonitoring
conversations and adequately covering 'rendezvous,' overhead through surveillance. Thus,
in viewof the effort, time, and manpower required for the proper use of such nodern
surveill ance techni ques, these nmethods-- far frombeing a substitute for good police
| egwork-- are frequently a prelimnary to a great deal of it.

Moreover, Title Il1 contains an el aborate system of checks and saf eguards whereby
crimnal and civil remedies would be available to percent abuses and unauthorized
surveillance by public officials and private persons.

Congressi onal concern and activity in the organized crine-surveillance area are sonewhat

recent. Following Wrld War 11, the Congress attenpted to pass a wiretap bill on severa
occasi ons. However, the primary concern in the 1950s was subversive activities, and it was
not until the 1960's that such |egislation was envisioned as a neans to conbat crinme. In

1961, the Kennedy Administration endorsed proposals for a wretapping | aw authori zi ng
federal agencies to tap in cases of national security, organized crime, and other serious
crines, placing no linmits on State wi retapping.

In 1962, the Kennedy Adnministration sent a sonewhat nore restricted bill to the
Congress. It authorized federal wi retapping in cases of national security, organized
crinme, and other serious crime, i.e., narcotics violations, murder, kidnaping, extortion

bribery, interstate transportation in aid of racketeering, interstate conmunication of
ganbling information, and a conspiracy to conmit any of the foregoing. It linmted State
Wi retapping to certain serious crines and outlawed all other wretapping. Congress took
no action on the proposal. The Kennedy Adninistration recomended passage of simlar
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| egislation in 1962, but again Congress took no action

In 1965, 1966 and 1967, several bills on wiretapping and eavesdroppi hg were introduced
in both the House and the Senate, but the Administration of President Johnson has not
endorsed any that would extend el ectronic surveillance to organized crinminal activities.
In fact, by Executive O der pronulgated in July 1965, President Johnson ordered al
federal agencies except the Justice Department to cease wiretapping. The presidentia
order permtted the Justice Departnment to continue to tap wires only in cases of nationa
security, but prior approval of the Attorney CGeneral was necessary.

In the recent Berger v. New York decision, the Suprene Court reversed a State conviction
for conspiracy to bribe based on a Court-approved eavesdrop

The Court found the statute failed to neet the constitutional standard because it did
not require sufficient particularity in the orders concerning *2268 the place to be
searched, the person's conversations to be overheard, and the expected nature of the

conversations and the time at which they will be hears. Significantly, the Court
i ndi cated that a statute neeting these standards would neet constitutional requirenents.
Therefore, | read this case as an invitation to the Congress to work its legislative wll

on the difficult problemof drafting a just, effective and conprehensive w retappi ng and
el ectronic surveillance statute.

The | egi sl ati on under consideration has responsibility answered that invitation and
deserves our support. This Title was drafted with the Berger decision specifically in
m nd and every effort was node to conformto the criteria set forth by the Court and to
devel op a proposal which would fully conmply. This Title is also in accord with the
Court's nmore recent decision in Katz v. U S. which dealt with the issue of electronic
eavesdropping. | believe this Title can provide our |aw enforcenment authorities a usefu
tool in their investigations of organized crine while not unduly disturbing the privacy of
the ordinary, [aw abiding citizen

In short, the advantages to society of this |legislation outweigh its di sadvantages. |If
flaws appear in its administration, they can-- and nust-- be corrected.

BLOC GRANTS

Parts B and C of Title |I provide for direct Federal planning and | aw enforcenent grants
to individual units of |ocal governnent, |argely bypassing the Governors of the States.
The creation of this nationwi de conpetition for funding will |ead the way to Federal
control and restrictions while encouraging fragnmentati on and confusi on anbng exi sting
State | aw enforcenent agenci es and services. Mreover, units of |ocal governnent
hurriedly attenpting to submt their applications for funds will have little time for the
t hought ful anal ysis necessary to formnul ate i nnovati ve prograns of |aw enforcenent and
crimnal justice.

The President's Conmm ssion on Law Enforcement and Adm ni stration of Justice pointed out
that one of the major problenms of effective |law enforcenment is in the fragnentation of
police efforts. As an exanple, in ny own State of Pennsylvania, one county-- a
nmetropol i tan area needing highly coordi nated | aw enforcenent services-- has approxi mately
129 police departnments. Imagine the results if each local political subdivision could
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apply individually for Federal assistance w thout any overall coordination. | amsure
simlar instances can be found across the Nation

| therefore urge that we stinulate intrastate activity and interstate cooperation by
adopting the bl oc grant approach (so-called Cahill Amendnent) incorporated into the
House-passed crinme bill, the Law Enforcenment and Crininal Justice Assistance Act of 1967
(H- R 5037), and proposed during Committee consideration by Senator Roman Hruska. Under
t hi s approach, Federal financial assistance to State and |ocal |aw enforcenment woul d be
channel ed through ' State planning agenci es' created or designated by the Governors of the
several States. These funds would be allocated by the State agencies to State and | oca
| aw enforcenent activities pursuant to current conprehensive plans which nust be approved
*2269 annual ly by the Federal Law Enforcenent Administration. Each State agency woul d
determine its own priorities for expenditures consistent with its conprehensive plan

To participate in the bloc grant system a State nust indicate its conmitment to a
st at ewi de program of |aw enforcenment and criminal justice as well as its willingness to
contribute to such a program Mbreover, where a State is unable or refuses to neet the
necessary conditions, the bloc grant approach provides for a bypass of the State by direct
Federal grants to units of |ocal governnent. By thus giving those States that are willing
to neet their responsibilities the opportunity to fornulate and i npl enent conprehensive
pl ans of action, this method of providing crime-fighting funds woul d encourage the pooling
of services, effective regionalization and increased coordination in | aw enforcenent
activities. Mreover, it would enable the States, who are nore fanmiliar than the Federa
Governnent with | ocal needs and are directly responsible to their constituents, to apply
funds to the specific projects nost urgently needed in their areas rather than pernitting
the National CGovernnent to set priorities. My views on this matter are in line with the
abl e recomendati ons of Attorney General WIlliam C Sennett of the Comonweal t h of
Pennsyl vani a.

CRI M NAL JUSTI CE SYSTEM

Section 520 in Part E of Title | limts to 20% of the authorized funds the anmount of
noney whi ch can be spent on grants for purposes of 'correction, probation, and parole'--
what | call the crimnal justice system This limtation is unfortunate because our |aw
enforcenent and crimnal justice systens nust represent a unified assault on crine based
on a meani ngful distribution of resources to be effective.

Today, there is inbal ance between crimnal justice and | aw enforcenent. To increase the
ef fecti veness of |aw enforcenent while linmting the funds for crimnal justice wll
reinforce this inbalance and prevent the very type of planning and action that this
| egi sl ation envisions. By establishing this standard of inbalance by statute, we may run
the risk of forcing a judge to select a sentence-- be it prison, probation or
rehabilitation-- on the basis of what is avail able as opposed to what is best suited for
society and the crimnal in each particul ar case.

It should be renmenbered that the President’'s Conmmi ssion on Law Enforcenent and
Admi ni stration of Justice found that 'the nost striking fact' about persons convicted of
serious crines is that they continue to break the law. It is inperative that when these
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people are within the crimnal justice system we devote all necessary resources and do
all under our control to break this cycle of recidivism Rather than setting any linmt, |
bel i eve the decision on the allocation of resources in an anticrimnme programshould be |eft
as a matter of judgment to those persons directly dealing with the problem

| believe ny record is clear. Wien | argue for a bal anced systemof criminal justice
and | aw enforcenent, | do not argue for a 'soft' or 'hard policy on crimnals. | argue
for a rational approach that will enable us to nmeet and overcone the major crine problem
facing this Nation.

HUGH SCOTT.

*2270 1 NDI VI DUAL VI EWs OF MR, EASTLAND

| strongly favor the general purpose and object of S. 917, which is to provide Federa
financial assistance for |ocal |aw enforcenment agencies to aid themin preventing and
conbatting crine.

In ny judgnment, the sharp and steady increase in violent crines agai nst persons and
property, which results in a constantly spiralling rate of crine constitutes our nost
serious donestic crisis.

In 1967, the United States experienced an increase of 16 percent in the nunber of
serious crines conmitted conpared to the nunber of serious crinmes comitted the precedi ng
year. Yet, the population of the Nation is reliably estimated to have increased by only 1
percent in 1967. Crine is increasing at a rate of 16 tinmes that of popul ation

It is of the first order of business for this Congress to enact effective legislation to

conbat crime. | will whol eheartedly support such |egislation

However, | believe that Title | of the bill, if enacted inits present form would
underni ne a basic prem se of our Federal Republic; that is, that there should be | oca
control and supervision over |law enforcement. |In nmy judgnment, this underm ning of |oca

control of law enforcenent could |ead to a national police force, and perhaps to a
nati onal police state.

I whol eheartedly support the provisions of Title Il which deal with the adm ssibility of
confessions in crimnal cases, the admissibility of eye-wi tness testinony when there has
been a viewi ng by the witness of the defendant in a police |line-up, and post-conviction

renedi es available in the Federal courts. | believe that all of these provisions of Title
Il will neasurably strengthen | aw enforcenent and respect for the | aw by hel ping to assure
that the guilty will be convicted and puni shed. The hyper-technical decisions of the

Suprenme Court of the United States in the field of crininal |aw have encouraged the
crimnal elenents to feel that no matter what they do they will escape conviction and
puni shnment. O course, this creates a general disrespect for the |aw

| concur in the views of the Committee Report on Title 11

Li kewi se, | support the provisions of and concur with the Report of Title IIl, which
sets up procedures for |law enforcenment officers to obtain court orders in certain cases to
engage in wiretapping or electronic surveillance. It is absolutely necessary that our |aw
enforcenent officers have this right, especially in order to conbat the sinister
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activities of organized crine. This will result in nore effective | aw enforcenent w thout
violating any of the constitutional rights of our citizens. This wretapping or
el ectronic surveillance woul d al ways be under strict court supervision

| oppose the provisions of Title IV, the gun control amendment, and concur in the
i ndi vi dual views of Senator Hruska as to that title.

I will now briefly detail my objections to the |anguage of Title I, and will undertake
to document my statement that its enactrment could lead to a Federal take-over of |ocal |aw
enf or cenent .

Section 101 establishes within the Departnent of Justice under the general authority of
the Attorney Ceneral of Law Enforcement Assistance*2271 Administration, to be conposed of
an Administrator and two Associate Administrators, who shall be appointed by the President
by and with the consent of the Senate. The Administration is given the power to
admini ster the entire program of Federal financial assistance to |ocal |aw enforcenent
agenci es.

Section 501 gives the Administration the authority, after consultation with State and
local officials, to establish rules, regulations, and procedures necessary to the exercise
of its functions. This would give this Administration at a Federal |evel, a genera
rul e-maki ng power to establish 'guidelines', conpliance with which would be a condition
for the granting of Federal funds. Qur |ocal schools, hospitals, and other institutions
have had pai nful experiences in attenpting to conply with guidelines laid down by other

Federal agencies in the disbursement of Federal funds. |In ny judgnment, it would be npst
unwi se to have these experiences repeated in the delicate area of |ocal |aw enforcenent.
It is significant that although the Adm nistration is directed to 'consult ' with State

and | ocal authorities in establishing rules, regulations, and procedures, Section 501 does
not mandate the Adnministration to give this advice any weight in fornulating its
'gui del i nes' .

Section 502 exhibits a further disregard for State and | ocal |aw enforcenent authorities
by giving the Administration the right to delegate any of its functions to any of its
officers or officials, or, with the consent of the Attorney General, to any officer of the
Department of Justice. Thus, any staff menber of the Administration or any Assistant
Attorney General of the United States can be del egated the awesonme authority of
formulating 'guidelines ' conpliance with which would be a condition for the granting of
vast sums of Federal npney. Such functionaries could al so be del egated the power to
enforce these 'qguidelines'.

It has been a hallmark of the novenent to exalt Federal power and debase the power of
the States and | ocal communities to place high State and local officials in an inferior

position to | ower-ranking nmenbers of the Federal Establishnment. | strongly condemm this
practice. It is destructive of healthy Federal -State rel ati onshi ps.
Section 509(b) is the 'chopping block' provision. It states, in essence, that whenever

the Administration, after reasonable notice and opportunity for hearing to an applicant or
a grantee, finds that there is a substantial failure to conply with regul ations

pronul gated by the Admi nistration, the Adm nistration shall notify such applicant or
grantee that further paynments shall not be made until there is no |longer such failure.
This is the "stick ' of the 'carrot stick' approach to enforcing conpliance with the
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'gui del i nes'.

Section 515 authorizes the Administration to collect, evaluate, publish and di sseni nate
statistics and other information on the condition and progress of |aw enforcenment in the
several States. It does not require nuch imagi nation to envision the effect of the
publication by the Adnministration of critical comments about the condition of |aw
enforcenent in a particular State or locality while applications for funds with the
Admi ni stration were pending fromsuch State or locality, or while the Admi nistration *2272
was in the process of determ ning whether the payment of Federal funds should be
term nated to such State or locality. Predictably, there would be a great |ocal pressure
for the criticized State or locality to 'fall in line" wth the reconmendati ons contai ned
in the "evaluation' of the Adm nistration. There is no guarantee that any eval uati on nade
by the Administration of the condition and progress of |aw enforcenment in the severa
States woul d be an objective one, and if recent experience teaches us anything, it is that
such an evaluation is likely to be a highly subjective one.

The Attorney Ceneral candidly admtted in testinmony before the Sub conmittee on Crinina
Laws and Procedures on this bill that the 'rul enaking ' power would vest alnost unlinited
di scretion in the Federal authorities adm nistering the program At that tinme, the
program was to be administered directly by the Attorney CGeneral, rather than by a
t hree-man Admini stration under his supervision. The Attorney CGeneral acknow edged that he
woul d have the power under the 'rule-nmaking' authority to prescribe the type of shoes and
uniforms to be worn by local |aw enforcenment officers, the type or brand of amunition to
be purchased and used by police departnments, and nany other vital matters pertaining to
t he day-to-day operation of |ocal |aw enforcenent. He disavowed any intent to use the

"rul e-maki ng power' in any such far-reaching and arbitrary nmanner. | amcertain that the
Attorney General was conpletely sincere in making these di savowal s.
However, there is no assurance that the present Attorney General will be succeeded in

of fice by persons of equal sincerity. This great power nmay be used in the future by a man
who is lacking in judgment, virtue, or self-restraint. W should not take that chance.

In his last witings, the late Justice Robert H Jackson cogently warned of the danger
of a Federal take-over of local |aw enforcenent. In preparing his notes for the Godkin
Lectures at Harvard, which were never given because of his untinely death, Justice Jackson
drew on his experiences as a prosecutor at the Nurenberg Trials to issue this tinely

war ni ng:
The Court has been drawing into the federal system nore and nore control by federa
agenci es over |local police agencies. | have no doubt that the latter are often guilty of

serious invasions of individual rights. But there are nore fundanmental question involved
inthe interpretation of the antiquated, cunmbersone, and vague civil rights statutes which
gi ve the Departnent of Justice the right to prosecute state officials. |If the Departnent
of Justice nust prosecute local officials, the FBI nust investigate them and no |oca
agency which is subject to federal investigation, inspection and discipline is a free
agency. | cannot say that our country could have no central police w thout becom ng
totalitarian, but | can say with great conviction that it cannot becone totalitarian

wi thout a centralized national police. At his trial Hermann Goering, with great candor

rel ated the steps by which the Nazi Party obtained conpl ete dom nati on of Germany, and one
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of the first was the establishnent *2273 of the supremacy of the national over the |oca
police authorities. So it was in Russia, and so it has been in every totalitarian state.
Al that is necessary is to have a national police conpetent to investigate all manner of

of fenses, and then, in the parlance of the street, it will have enough on enough people,
even if it does not elect to prosecute them so that it will find no opposition to its
policies. Even those who are supposed to supervise it are likely to fear it. | believe

that the safeguard of our liberty lies in linmting any national policing or investigative
organi zation, first of all to a small nunmber of strictly federal offenses, and secondly to
nonpolitical ones. The fact that we may have confidence in the administration of a
federal investigative agency under its existing heads does not nean that it nay not
revert again to the days when the Departnment of Justice was headed by nen to whomthe
i nvestigatory power was a weapon to be used for their own purposes. (The Supreme Court in
the American System of Governnent, Robert H. Jackson, 1955, pages 70-71).

For these reasons, | wll support on the Floor the so-called 'Block Grant' anendment,
whi ch woul d provide for Federal grants to State | aw enforcenment planni ng agenci es, which
in turn, would disburse these funds to local |aw enforcement agencies. In ny judgment,
the 'Block Grant' approach is superior, in that it would place control at the State |evel
rather than at the Federal |evel of government.

JAMES O. EASTLAND.

I NDI VI DUAL VI EW6 MESSRS. DI RKSEN, HRUSKA, SCOTT, AND THURMOND ON TI TLE I,
I'1, AND 111

Since 1960, serious crinme in the United States has increased an al armi ng 88 percent.
This fact is cause for the gravest national concern

This is not a partisian issue. It is an Anerican tragedy.

In consideration of the omibus crime bill, we have sought to strengthen and i nprove the
proposal sent to Congress. To a limted extent, these efforts have been successful. The
conmittee bill, still needs further upgrading and refinenent.

M NORI TY CONTRI BUTI ONS

The Omibus Crinme Control Act reported by the Senate Judiciary Committee bears an
unm st akabl e i nmprint of constructive Republican contributions. These contributions range
from new substantive provisions to perfecting technical changes.

CORGANI ZED CRI ME

The npst significant Republican contributions to the bill are those which increase
significantly the tools and financial resources to conbat the *2274 scourge of organized
crime. In this regard, two major provisions were added at our insistence.

First, the substance of Amendnment 223, introduced on June 29, 1967, by Senators Dirksen
Hruska, Scott, Thurnmond and several others, has been approved. The anmendnent creates a
category of special financial assistance to state and |ocal governnments. Such assistance
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has two purposes:

(1) To assist in the establishnent or expansi on of special prosecuting groups on a
local level to ferret out and prosecute the nultifarious illegal activities of organized
crime.

(2) To provide special federal assistance in establishing a coordinated intelligence
networ k among states including conputerized data banks of syndicate operations and
activities. These efforts would be under the direction and control of State O ganized
Crine Councils. A special authorization up to $15 million for fiscal year 1969 woul d be
avai l abl e for this purpose.

ELECTRONI C SURVEI LLANCE

Anot her major contribution to efforts to conbat organized crime is found in Title Il
of the conmmttee bill. To a great degree, this title reflects the provisions of S. 2050,
t he proposed El ectronic Surveillance Act of 1967, which was introduced by Senators
Di rksen, Hruska, Scott, Thurnond, Percy, Hansen and others in June of 1967. Included in

the conmttee bill is the fornmula for strict inpartial court authorization and supervision
of surveillance and a broad prohibition on private snooping. S. 2050 was introduced in
t he wake of the Supreme Court's decision of Berger v. New York. It was tailored to neet

the constitutional requirenments inposed by that decision

Specifically, the sponsors of S. 2050 drew heavily upon the reconmendati ons of the
President's Crine Commi ssion. Also, the services of the Commission's expert consultants
on organi zed crinme were secured in preparing the bill. Since S. 2050 was incorporated
into the subcommttee bill, it has been further refined and changed to reflect the clear
gui dance of the Supreme Court decision in Katz v. U S. and constructive coments from
interested parties.

The original bill which provided the foundation for Title Il was S. 675, a bil
i ntroduced by Senator McClellan in January 1967 for hinself and Senator Hruska.

The el ectronic surveillance title will provide an essential tool to |aw enforcenent
officials in waging all-out war against organized crinme. Yet, the right of privacy of our
citizens will be carefully safeguarded by a scrupul ous system of inpartial court
aut hori zed supervision. Such court supervision will nmonitor and control use of these

techni ques by | aw enforcement officials. A broad prohibition is inposed on private use of
el ectronic surveillance, particularly in donestic relations and industrial espionage
situations.

Speci al enphasis on organized crine was essential because of the tragic | ack of progress
made in recent years in bringing the kingpins of organized crine before the bar of
justice. Testinony by Professor Robert *2275 G Bl akey before the Crimnal Laws
Subcommi ttee | ast summer indicated:

If you exam ne the work that was done a nunber of years ago, | think you can say the
existing programis a success. But if you exam ne the existing programin reference to
what coul d be done, | think you are going to have to say it is a colossal failure. Let ne

gi ve you a neasuring stick to test this judgment.
The Departnment (of Justice) has identified an estimted 5,000 nmenbers of La Cosa Nostra.
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Bet ween 1961 and 1966, the Department has succeeded in indicting approxi mately 200 of them
and convicting approxi mtely 100. That gives them against the hard core in organized
crime about a 2-percent batting average. Wth the best we have to offer, that is, the FBI
the Internal Revenue, the top |awers of the Department of Justice, with an expenditure of
$20 nmillion a year over a 5-year period, we have not secured the conviction of nore than 2
percent of the hard core of identified people. | think there is an indication of failure.
And the reason we haven't been able to get beyond that point is sinply because we haven't
gi ven the best nen the necessary |egal tool

As evidence of the Administration's superficial and indifferent understanding of the
threat of organized crinme, the Attorney General recently described the nass of organized
crime as a 'tiny part' of the entire crime problem It is earnestly hoped, however, that
the new arsenal of tools which this bill provides will be effectively used; Senator Scott
does not necessarily support this anmendnent.

W associate ourselves fully with the comments on organi zed crinme which are contained in
the conmittee report in Titles | and Ill. In doing so, we pay tribute to the long
dedi cation and hard work of the chairman of the Crininal Laus Subconmittee, Senator John
L. Mdellan

Further, we urge early hearing on S. 2048, S. 2049, and S. 2051. These bills were
i ntroduced by Senator Hruska and others to provide additional |egal tools to conbat
organi zed cri ne.

STATE AND LOCAL CORRECTI ONAL | NSTI TUTI ONS

In the original drafts of the omibus bill circulated to nmenbers of the Crimnal Laws
Subcommittee, state and |local correctional systenms were either prohibited from
participating in the various assistance prograns nade avail able for this purpose or such
participation was severely limted. At our insistence, this vital but tragically
negl ected area of |aw enforcement was restored to an appropriate place within the
statutory frameworKk.

Qur nation's prisons nmust becone sonething nore than mere way stations in crimna
careers.

CONTI NUATI ON OF THE LAW ENFORCEMENT ASSI STANCE PROGRAM

On Senator Hruska's notion, |anguage was added to the crinme control bill in conmttee to
insure that the activities and functions of the *2276 O fice of Law Enforcenment Assistance
woul d be continued until the appropriations beconme available to establish and operate the
new program

The O fice of Law Enforcenment Assistance was established pursuant to the Law Enforcenent
Assi stance Act of 1965. This act, which received substantial mnority support in both
houses of the Congress, provided for federal support of research and devel opment into the
probl ens associated with the | aw enforcenent and crininal justice systens. Even though
t he existing program has been grossly under-funded at a third of its present $20 mllion
aut hori zation and is substantially undermanned, we feel that it is essential that it be
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continued until the new program gets underway. O herwi se, there would be a significant
break in continuity. The staff of 25 would have to be discharged, transferred to other
positions or simlar objectionable readjustments nade.

The amendnent approved by the conmittee will insure an orderly transition

DEFI CI ENCI ES OF TI TLE

Al t hough we are in substantial agreement with many of the provisions of Title I which
aut hori ze federal assistance to state and | ocal |aw enforcenent agencies, we are not
satisfied with the title as reported fromthe conmttee. W offered three mgjor
anendnents to the neasure in full commttee which were narrowy defeated. The first
amendment included the so-called block grants provisions simlar to those of the
House-passed bill. The second amendnent woul d reinstate the provisions of the Senate
subcomm tt ee-approved bill in which the Law Enforcenment Assistance Administration would be
i ndependent of the control of the Attorney CGeneral. Finally, we attenpted to renove the
provi sions of the commttee bill which provide for federal supplenents to policeman's
sal ari es.

W will offer these anendnents for consideration by the Senate.

BLOCK GRANTS
The overriding deficiency of the conmittee bill is the failure to retain the so-called
bl ock grant provisions of the House-passed bill. W offered amendnents to reinstate the

bl ock grant features in the full commttee, but they were defeated by a one vote nargin.
W will offer themagain on the floor of the Senate.

It is the purpose of these amendnents to insure that federal assistance to state and
| ocal |aw enforcement does not bring with it federal dom nation and control nor provide
the machinery or potential for the establishnment of a federal police force. Frankly, we
fear that S. 917, wi thout such provisions, could well becone the vehicle for the
i mposition of federal guidelines, restrictions and eventual dom nation

Qur bl ock grant anendnents would revise Parts B and C of Title |, to adopt, with sone
changes, the provisions of Title Il and Ill of the bill as it was passed by the House of
Representatives. The anendnents provide that federal financial assistance to state and
| ocal | aw enforcement be channel ed through 'state planning agencies' created or designated
by the several states. These noneys would be allocated by the state authority *2277 to
state and |l ocal enforcenent activities pursuant to conprehensive plans which nust be
approved annually by the federal Law Enforcement Adm nistration. Each state agency woul d
determne its own priorities for expenditures consistent with its conprehensive plan

Local activities could apply directly to the Law Enforcement Assistance Adm nistration
if a state planning agency is not designated or created within six nonths after the
effective date of the Federal Act. Specific criteria for conprehensive state plans are
set forth in the amendnent to Part C. Funds appropriated for Part C grants woul d be
avail able to the states according to their respective popul ati ons, except that 15 percent
of the funds would be reserved for allocations as the Adm nistrati on nay detern ne
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O the funds nmade available to the states 75 percent nmust be spent at the local |evel
unl ess there is no | ocal denand.

We of fer this amendnent for nany reasons, reasons which the House of Representatives has
recogni zed and overwhel m ngly approved.

The House very wisely did not pass a |local police forces bill, but a | aw enforcenment and
crimnal justice bill. Crimnal justice is a systemcovering |aw enforcenent, court
judgrments, and corrections. Better protection and security for every individual Anmerican
necessitates coordi nated and sinultaneous inmprovenent in the system and not just a
singl e-shot effort to inprove sone |ocal police forces. The House chose to require that
states give witten evidence of their intentions to inprove their crimnal justice
systems, in cooperation with |ocal governments, before federal funds could be spent. This
is acall for state responsibility.

The admi nistrative conplexities and | ong del ays associated with too many federal grants
made directly to local governnments are well docunmented. Every nenber of the Senate has
spent long hours trying to beg, bludgeon or cajole sone bureaucrat to pry |oose from
vol um nous dusty files grant applications which have been pending for nonths or years.

The federal government should concern itself with the coordination of 50 state prograns
rather than trying to evaluate, judge, and fund the projects of thousands of |oca
gover nnent s.

The states are ready to assunme their responsibilities for action. In 1966 when linmited
federal funds were offered to the states to establish planning comm ssions to conbat
crinme, 16 states established these commi ssions, and eight others have had applications
pending with the Justice Departnent for varying lengths of time. During the same 18 nonth
peri od, the Justice Departnent with the active cooperation of national organizations
representing cities and counties, only nmanaged to approve a total of 11 grants to both
cities and counties, plus eight grants for the District of Colunbia, out of a potential of
over 18,000 cities and 3,000 counties. The published Justice Departnment facts show t hat
the states nmore than other jurisdictions are assuning their responsibilities. 1In all
nore than one-half of the states have already received state planning grants. Severa
nore have applications pendi ng.

Wthin the ast nonth, 47 Governors meeting in Washi ngton unani nously reconmended t hat
Congress push forward with these bills, but with due regard for required statew de
pl anni ng and project coordination, including *2278 provisions for |local officials to
participate with the state officials in the devel opment of these progranms. The Nationa
Associ ation of Attorneys CGeneral recently passed a resolution in support of the Law
Enforcenent and Crinminal Justice Act as anended and passed by the House. The unani nobus
judgrment of these state officials plus a substantial majority of the menbers of the House
of Representatives is that if creative federalismis to become workable federalism then
it must nove away fromdirect project grants to local governnents that woul d bypass state
financial and technical assistance related to the solution of the same problem Sel dom
does the solution of a probleminvolve only one functional area; in nost cases other
functional elenents are directly rel ated.

New York City may have 29,000 policenen, but New York City's problens of |aw
enforcenent, courts and corrections, and juvenile delinquency extend into the jurisdiction
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of three states and over 14,400 separate taxing authorities in the New York metropolitan
area. Direct federal aid for police functions in New York Gty w thout proper requirenments
for concerted action on the part of New York State would be a sinple distribution of nore
federal noney with no regard for the nultiplication of benefits that would result froma
requi renent that the state approve the grant while at the sane tine relating the grant to
all existing and proposed state prograns.

Most direct grants that bypass the states are project-oriented stop-gap neasures, which
never approach the |evel of conprehensive programorientation and fail to provide
neasur abl e evi dence that problens are actually being solved. Wth $100 nillion in federa
funds for |law enforcement and criminal justice prograns, about 350 project grants are
proposed. The House very wisely foresaw the fruitl essness of scattering these funds nong
such a m nute nunber of uncoordi nated separate projects. Consequently, the House required
that a coordinated action plan be submitted by each state before the funds are rel eased.

Admi ni stratively, nost cities and counties have a greater chance of getting sone of the
$20 billion of federal aid funds when they are processed through a state agency. Wen
they rmust deal directly with Washington, the premiumis on the new art of 'Gantsmanship.'’
Certainly, large cities with several fulltine Gantsmanship Oficers would prefer direct
relati ons with Washington. However, our national concern should be problemsolving, with
wor kabl e prograns to neet |ocal needs. The state will always be the prinmary
admi ni strative unit that can see that funds are going where they are needed, not where the
G antsnen are operating.

The prestigious National Council of Crime and Delinquency, in a recent policy statenent
on bl ock grants observed:

A serious program of |aw enforcenent assistance will pronote at |east pooling of police
departments in the major netropolitan areas. The President's Comm ssion recommended this,
and there really cannot be a question of doing it. Regionalization, sharing of facilities
and services, and realistic planning are going to occur. The real question is who wll
deci de how and whi ch conbinations will take place. Cities, even those with a popul ation
of 50,000, cannot *2279 do it. Metropolitan areas are beyond the jurisdiction of cities.
It nust be done either by the state or Federal governments.

The Administration's new bill would |l eave this decision to the Attorney General and the
331 cities with popul ati ons over 50,000. For the |aw enforcenent agencies serving the
ot her 58 percent of the popul ation, state governnents woul d nmake the decisions. The bill
passed by the House would | eave to the state planning body the decision in al
jurisdictions. To choose between these it is necessary to | ook beyond | aw enforcenent,
narrowmy construed, to see it as what it is-- part of a larger system

It is inconsistent to expand direct federal-local relationships at a time when the
crucial need is for nmore and better state-local relations. Direct federal-local actions
generate unnecessary m sunderstandi ngs, confusions, and endl ess debate at a tine when
| ocal governments are in need of home rule powers, nodel court systens, greater state
financial and technical assistance, and nodernization of a wide variety of laws for every
functional activity.

The days are | ong overdue when the unmanageabl e and unwor kabl e proportion of 495
separate authorizations for federal aid progranms should be revanped, repackaged, and
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consol i dated where feasible, in the formof block grants to the states in broad program
categories. At the very least, when it cones to adding new grant prograns to the tota
such as Law Enforcement, Criminal Justice, and Juvenile Delinquency, state responsibility
in urban affairs shoul d be required, and not optional as encouraged by all bypassing
proposal s.

But the nobst persuasive argunent in support of increasing state responsibility for |aw
enforcenent was well stated by the distinguished director of the Federal Bureau of
I nvesti gati on when he sai d:

America has no place for, nor does it need, a national police force. It should be
abundantly clear by now that in a denocracy such as ours effective [ aw enforcenment is

basically a local responsibility. |In the great area of self governnent reserved for
States, counties and cities, the enforcement of the laws is not only their duty but also
their right.

W agree.

| NDEPENDENT LAW ENFORCEMENT ASSI STANCE ADM NI STRATI ON

In pursuit of one of the same objectives of the block grant provisions, nanely the
preventi on of federal dom nation and control of state and | ocal |aw enforcenent, the
Crimnal Laws Subcomrittee, upon the initiative of Chairman McC ellan, added a provision
toits bill for the establishnment of an independent Law Enforcenent Assistance
Admi ni stration to administer the federal aid program The adm ni stering agency was to be
headed by a three-nman board appointed by the President with the advice and consent of the
Senate. Mnority party representati on was assured by the requirement *2280 that one of
the three men would be a representative of the party out of power.

The subconmittee bill provided:

In the exercise of its functions, powers, and duties, The adm nistration shall be
i ndependent of the Attorney General and other offices and officers of the Departnent of
Justi ce.

This was deenmed essential to insure that, as nuch as possible, the | aw enforcenent
assi stance program woul d be adm nistered inpartially and free frompolitical pressures.

Al so, it was considered to be inportant to refrain fromplacing in the hands of one nman
the potential power of granting or denying federal financial assistance in very |arge
anmounts to state and city | aw enforcenent agencies.

It is regrettable that the provision for the independent status of the Adm nistration

was dropped fromthe bill. W attenpted unsuccessfully to reinstate the provision in the
full committee, and will urge its adoption on the floor of the Senate.

In short, we don't want the Attorney General, the so-called 'M. Big of federal |aw
enforcenent to becone the director of state and |ocal |aw enforcenent as well. It is true

that the Attorney CGeneral is chief |aw enforcement officer of the federal government. But
he is not chief [aw enforcenent officer of states or cities. W Dbelieve Arerica does not
want himto serve in this latter capacity.

Organi zati on and nanagenent experts may object to a dilution of executive authority, but
we want no part of a national police force. Such dilution, if a price at all, is a snal
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price to pay to preserve a fundanental bal ance of police power.
W& don't want this bill to becone the vehicle for the inposition of federal guidelines,
controls, and dom nation

POLI CE SALARY SUPPORT

The Admi nistration's original proposal to Congress in early 1967 contained a feature
allowing up to one-third of each federal grant to be utilized for conpensation of |aw
enforcenent personnel. |In the hearing record of both the House and Senate Judiciary
Conmittees, this provision proved to be quite controversial. Wen the House Committee
reported the bill, the provision for salary support was del eted. Conmenting on this
action, the comttee report on page 6 stated:

The conmittee deleted all authority to use grant funds authorized by the bill for the
pur pose of direct conpensation to police and other |aw enforcenent personnel other than
for training prograns or for the performance of innovative functions. Deletion of
authority to use Federal funds for |ocal |aw enforcenment personnel conpensation
underscores the conmttee's concern that responsibility for |aw enforcenment not be shifted

from State and | ocal governnent level. It is anticipated that |ocal governments, as the
cost for research, innovative services, training, and new equi pnment devel opnents are
shared by the Federal Government in the progranms authorized in the bill will be able to

devote nore of their local resources to the solution of personnel conpensation problens.

*2281 The committee recogni zes that adequate conpensation for |aw enforcenent personne
is one of the nost vexing problenms in the fight against crine.

We whol eheartedly subscribe to the House comrmittee's view. There is indeed a grave
concern that responsibility for |aw enforcenent not be shifted fromthe state and | oca
| evel s.

The Senate Crimnal Laws Subconmittee al so deleted a simlar provision by an
overwhel m ng vote, but subsequently a sonmewhat nodified salary provision was reinstated.
In nodified form up to one-third of each grant could be made avail able to pay one-half
the cost of salary increases for |aw enforcement personnel. Even with this nodification
we nust strongly oppose the provision. This is not because we are indifferent to the | ow
pay of the nation's |aw enforcenent officers. It is because we fear that 'he who pays the
pi per calls the tune' and that dependence upon the federal governnent for salaries could
be an easy street to federal dom nation and control

In addition, this provision would not have equal application or provide equal benefits
to all law enforcenent officials. 1In fact, nost of the nation's 400,000 police officers
woul d not be eligible because under the conmittee bill only local jurisdictions or groups
of local jurisdictions with popul ations of nor than 50,000 would be eligible to apply for
grant aid. Thus, those smaller jurisdictions, some 80 percent of the nation's total wth
58 percent of the popul ation, would not be eligible for grant assistance. Wwo is to say
that the officers of City A which neets the popul ati on standard coul d receive federa
sal ary suppl ements whereas the officers of City B, perhaps an adjoining conmnity whose
popul ati on requirenents do not neet the test, could not qualify.

The unfairness of the Adm nistration proposal beconmes crystal clear when it is
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considered that not all large cities and policemen will be beneficiaries of federal |aw
enforcenent grants. This is so because there is sinply not enough federal noney to go
around. Thus, City C which perhaps got its application in early or whose politica
| eadership was in favor with the Departnent of Justice received a grant and sal ary
support, while City Dwith the same needs, the same crime problens and sanme | ow pay scal es
was | eft out because its application was tardy or not in conpliance with contenporary
federal notions on what a good application should contain. What could be nore nanifestly
unfair?

Finally, it should be noted that once salary support is granted, it would be difficult
if not inpossible for the federal government to abandon its assistance, thus |leaving a
per manent dependence on the federal treasury.

TITLE 11

The spectre of Anmerican society-- the greatest in the history of the world plunging into
chaos as the national fabric unravels into | aw essness is alarming. It is that spectre
that urges us to support this omibus neasure in hopes to reverse that ever-quickening
trend. No honest and conscientious effort to restore effective |aw enforcenment and fair
crimnal justice-- no matter how nmany dollars are spent or wires tapped or guns controlled
*2282 can hope for success without dealing with the technical problenms of adm ssibility of
evi dence and appel |l ate review of crimnal cases.

To control crimnal conduct, our American systemrequires some neans of getting control
of the crimnal-- the person breaking the law. Society has no nore effective neans of
controlling a crimnal than aws and penalties for violations of those |laws. To inpose
the penalties requires conviction of the crimnal. To convict crimnals, relevant,
conpetent and material proof, rising to the degree of beyond a reasonabl e doubt, nust be
admtted into evidence for the trier of the facts-- judge or jury-- to weigh and
determ ne. Wthout such evidence, no intelligent, conpetent, and above all, fair decision
can be made. In an increasing nunmber of cases, such evidence is unavail able, not because
it does not exist or cannot be discovered, but because it is inadm ssible for certain
court created reasons.

The exclusion of voluntary confessions, including adm ssions against interest, is
per haps the nost significant problemin obtaining crimnal convictions. Menbers of the
Subcommittee on Crimnal Law and Procedure have heard scores of respected and conpetent
witness testify that such exclusion has seriously crippled | aw enforcenent. Not only is
t he actual confession rendered useless but any 'lead" or 'clue' to other independent
evi dence provided by the confession is so "tainted that it is inadnissible and therefore
usel ess. District attorneys and State Attorneys CGeneral fromcities and states that are in
serious trouble in the war on rising | aw essness, shocked the sensibilities of many of us
on the Conmttee with reports of the ever-increasing nunbers of crinminals who are patently
guilty and who wal k out of courtroons because the principal evidence against them was
rul ed i nadm ssible. This result was attributed to the rigid and technical application of
exclusionary rules laid dowmn by appellate courts. Distinguished judges, appellate and
trial, voiced simlar concern in urging Congressional action. Qur hearing record is
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replete with such pleas for help. In our own self-defense, this destructive trend nmust be
reversed. Are we to sit idly by while, through the operation of a |legal technicality,

i nnocent people are ravaged by self-confessed marauders? |s society to render itself

i ncapabl e of self-protection? Should it be as the faned jurist, Benjam n Cardozo, once
asked, that 'the crininal is to go free because the constabl e has bl undered?

The provisions of Title Il attenpt to right the inbalance in the scales ofjustice. W
have agoni zi ngly wei ghed the rights and equities of the individual against those of
society. W have tried to the best of our consciences to strike the bal ance true.

This title would restore the test for the admissibility of confessions in crimninal cases
to that tine-tested and wel |l -founded standard of voluntariness. It would avoid the
infl exible rule of excluding such statenents solely on technical grounds such as delay or
failure to warn the accused as to his rights to silence or to counsel. W have not
nullified, however, the rights of defendants to the safeguards of federal |law or the
Constitution. On the contrary, we have provided a nore reasonable rule in that the judge
shal |l consider all the defendant's rights (speedy arrai gnment, silence, counsel, know edge
of offense charged) and their possible violation in deciding as to the voluntariness of
the confession and thus its admissibility.

*2283 W al so have attenpted to deal with the inbalance in our delicate federal system
caused by the ever-growi ng tendency of federal courts to disrupt the finality of state
court adjudications, particularly with respect to the adm ssibility of confessions.

Never - endi ng proceedi ngs are conti nuously sought in federal courts to overturn the fina
adj udi cations of state courts in crimnal cases. This dissolution and disruption of state
crimnal |law enforcenent is part of the serious deficiency in dealing with crimnna
conduct. In this respect, Title Il provides for the Congress to exercise its very clear
aut hority under the Constitution to create the appellate jurisdiction of the federa
courts. Such jurisdiction would be Iimted by excluding the issue of admissibility of
conf essions that have been adjudicated in the highest court of the state. [FN8]

Anot her area in which we have reached a ridiculous stage in crininal process is where
eye-wi tnesses and victins of crime are not pernitted to identify the crininal in court.
Such a situation arises when a w tness happens to see the defendant subsequent to the
conmi ssion of the crinme at a tinme when the defendant is in police custody and when he does
not have a | awyer present. This rule finds no direct or indirect support in the
Constitution. Justice Black pointed out such | ack of precedent in dissenting fromthe
deci sion that established the rule. The majority of the court strained the Sixth
Amendnent's right to counsel concept in order to find the power to exclude such testinony.
The result offends the consci ence and erodes the |aw of evidence. The justice also
poi nted out that the court has no power to establish such a constitutional rule of
evi dence for a state court.

Title Il would pernmit the admi ssion of eye-witness testinony in federal courts without
regard to internedi ate observations by the witness of the defendant. It also would l[inmt
the federal appellate jurisdiction in state cases where that issue is sought to be
revi ewed. [ FN8a]

The di sruptive influence that federal courts have had in state crimnal prosecutions is
reflected in the area of federal habeas corpus. Qur Subcommittee hearings reveal ed

© 2006 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.



Westlaw:

S. REP. 90-1097 Page 160
S. REP. 90-1097, S. Rep. No. 1097, 90TH Cong., 2ND Sess. 1968,
1968 U.S.C.C. A N 2112, 1968 W. 4956 (Leg.Hist.)

(Cte as: 1968 U.S.C.C A N 2112)

ext ensi ve abuse of the federal habeas corpus proceeding, since it results in the
continuous litigation and relitigation of issues settled in the state courts. The
appaling figures that denonstrates the explosive growmh of such petitions in the federa
courts are set out in the hearings and in this report. The statistics are staggering to
us and to the courts. Oderly administration of crimnal justice is inpeded by the
proliferation of such a device to escape the final adjudication of state courts. Al are
agreed that nost applications are frivolous and without nmerit. To allow indiscrimnate
use of this device to frustrate other legitinmate functions of the courts thwarts our
efforts to obtain justice. Again, the federal courts will not discipline themselves with
self-restraint. To return balance to the administration of justice it is necessary for the
Congress to use its power under the Constitution and clearly regulate the jurisdiction of
the federal courts. Thus, we would linmt federal court jurisdiction to direct appeal and
certiorari in certain state crimnal cases. The practice of abusing federal habeas corpus
procedures as a substitute for direct appeal mnmust cease to overburden our system of
crimnal justice. [FN8b]

*2284 TITLE 111

VWile we strongly agree with the report of the Committee on Title Il1l, we feel that it
is necessary to add certain additional comrents.

H STORY OF THE LEG SLATI ON

Title Ill, as the report notes, is essentially a conbination of S. 675 introduced by
Senator McClellan and S. 2050 introduced by Senator Huska. S. 675 was, of course, nodel ed
on the wiretapping bill first introduced under the Kennedy Admi nistration. It had the
strong support of Nicholas deB. Katzenbach, when he was attorney general. |Indeed, it was
not until the present Attorney General assumed his position of the Departnent of Justice
changed.

S. 2050, on the other hand, finds its origin in the proposal which the President's
Commi ssion on Law Enforcement and Administration of Justice had before it when it nade its
recomendati on that 'l egislation should be enacted granting carefully circunscribed
authority for electronic surveillance to | aw enforcenent officers. '

This proposal was put into legislative form prior to the Suprene Court's decision in
Berger v. New York, 87 S.&. 1873, 388 U S. 41 (1967), and it was introduced in the House
of Representatives as the Ford-MCullock bill, HR 13275. Because of the opposition of
the Admi nistration, no action has been taken on this proposal in the House. Follow ng the
Suprenme Court's decision in Berger, which laid down the Constitutional criterion for
el ectronic surveillance legislation. H R 13275 was reworked and i ntroduced as S. 2050.
The Republican and thus bipartisan character of Title IIl thus is clear

THE NEED FOR THE LEG SLATI ON

The report itself admirably docunents the pressing need for the proposed |egislation
Certain additional comments are, however, necessary.

© 2006 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1967129546

Westlaw:

S. REP. 90-1097 Page 161
S. REP. 90-1097, S. Rep. No. 1097, 90TH Cong., 2ND Sess. 1968,
1968 U.S.C.C. A N 2112, 1968 W. 4956 (Leg.Hist.)

(Cte as: 1968 U.S.C.C A N 2112)

The question of need divides itself into two broad areas: national security and
organi zed cri ne.

The need to use these techniques in the national security area seens all but obvious.
The reason were noted by Herbert Brownell, when he was attorney general during the
Ei senhower Administration. He said:

It is alnobst inpossible to 'spot' (conmunists and spies) since they no | onger use
menber ship cards or other witten docunments which will identify themfor what they are.
As a matter of necessity they turn to the tel ephone to carry on their intrigue. The
success of their plans frequently rests upon piecing together shreds of information
received frommany sources . . . The participants in the conspiracy are often di spersed
and stationed in various strategic positions.

Attorney General Brownell also commented on the need to deal with these individuals in
the traditional Anerican way. He observed:

(1)t is not enough nmerely to uproot (them) from governnment or out of other sensitive
positions in industry or commerce. They *2285 should be fairly with all the
constitutional safeguards to an accused that our |aw provides. But if the evidence
establishes their guilt, be it fromtheir overt acts or fromthe |lips of the confederates,

or fromintercepted evidence obtained by federal officers, . . . these wongdoers, too
shoul d be put away where they will no | onger continue to prey on the liberty and freedom
of (the) nation. The nmere fact that they have cleverly resorted to the telephone . . . to

carry out their treachery should no | onger serve as a shield to punishment.

I ndeed, every Attorney Ceneral since 1931 has thus recognized this need. Former
Attorney General Tom C. Cark, for exanple, put it this way. 'It seens to nme inperative
to use (wiretapping) in cases vitally affecting donestic security or where human life is
in jeopardy. ' He al so observed: 'It seens incongruous that existing |aw shoul d
protect our enem es and hanper our protectors.' Wth the case for need in this area, we
take it, therefore, no one seriously doubts it any | onger

Organi zed crime cases stand on a simlar footing. The President's Crine Conmi ssion
aptly summed it up in these terns:

In many ways organi zed crine is the nost sadistic kind of crinme in Anerica. The nen who
control it have become rich and powerful by encouraging the needy to ganble, by luring the
troubled to destroy thenselves with drugs and extortion the profits of honest and
har dwor ki ng busi nessnen, by collecting usury fromthose in financial plight, by nmaimng or
nmur deri ng those who oppose them by bribing those who are sworn to destroy them
Organi zed crime is not nerely a few preying upon a few In a very real sense it is
dedi cated to subverting not only Anerican institutions, but the very decency and integrity
that are the nost cherished attributes of a free society. As the |eaders of Cosa Nostra
pursue the conspiracy unnmolested in open and continuous defiance of the |law, they preach a
sernon that all too many Americans heed: the governnment is for sale; |aw essness is the
road to wealth; honesty is a pitfall and norality a trap for suckers.

That el ectronic surveillance techni ques are necessary to neet this challenge al so seens
clear. This was the conclusion of the President's own Crine Conmi ssion

When the President called together his Conmm ssion on Law Enforcenment and the
Admi ni stration of Justice, he asked it 'to determi ne why organi zed crinme has been
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expandi ng despite the Nation's best efforts to prevent it.' The Conmission identified a
nunber of factors. The mmjor problem however, related to matters of proof. 'Froma

| egal standpoint, organized crine,' the Conmission concluded, 'continues to grow because
of defects in the evidence gathering process.’ The Conmission reviewed the difficulties

experi enced in devel oping evidence in this area in these terns:

Usual Iy, when a crinme is commtted, the public calls the police, but the police have to
ferret out even the existence of organized crine. The many Americans who are conpli ant
"victims' have no incentive to report the illicit operations. The nillions of people who
ganble illegally are willing custoners, who do not wish to *2286 see their supplier
destroyed. Even the true victimof organized crine, such as those succunbing to
extortion, are too afraid to informlaw enforcenment officials. Some m sguided citizens
think there is social stigma in the role of "informer,' and this tends to prevent
reporting and cooperating with police.

Law enforcement may be able to devel op informants but organized crine uses torture and
nmurder to destroy the particular prosecution at hand and to deter others from cooperating
with police agencies. Informants who do furnish intelligence to the police often wish to
remai n anonymous and are unwilling to testify publicly. Qher informants are val uabl e on
a |l ong-range basis and cannot be used in public trials. Even when a prosecution w tness
testifies against fanmily nenbers, the crimnal organization often tries, sometines
successfully, to bribe or threaten jury nenbers or judges.

Docunentary evidence is equally difficult to obtain. Bookmakers at the street |evel
keep no detailed records. Main offices of ganbling enterprises can be noved often enough
to keep anyone fromgetting sufficient evidence for a search warrant for a particul ar
| ocati on. Mechani cal devices are used that prevent even the tel ephone conpany from know ng
about tel ephone calls. And even if an enforcenent agent has a search warrant, there are
easy ways to destroy witten material while the agent fulfills the I egal requirenents of
knocki ng on the door, announcing his identity and purpose, and waiting a reasonable tine
for a response before breaking into the room

The Conmi ssion then concl uded, sinply enough, that under 'present procedures, too few
Wi t nesses have been produced to prove the |ink between criminal group nmenbers and the
illicit activities that they sponsor.' It was in this context, therefore, that the
Conmi ssi on exam ned the testinony of |aw enforcement officials that el ectronic
surveill ance techni ques were indispensable to devel op adequate strategic intelligence
concerning organi zed crime, to set up specific investigations, to develop witness, to
corroborate their testinony, and to serve as substitutes for them The Commi ssion then
revi ewed the arguments for and agai nst the use of these techniques, exanmining in
particul ar the New York experience, and concl uded:

Al menbers of the Conmission agree on the difficulty of striking the balance between
| aw enforcement benefits fromthe use of electronic surveillance and the threat to privacy
its use may entail

Al menbers of the Conmission believe that if authority to enploy these techniques is
granted it rmust be granted only with stringent linitations. Al private use of electronic
surveill ance shoul d be placed under rigid control, or it should be outlawed.

A majority of the menbers of the Conmission believe that |egislation should be enacted
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granting carefully circunscribed authority for electronic surveillance to | aw enforcenent
officers to the *2287 extent it may be consistent with the decision of the Suprene Court
in People v. Berger.

The conclusion of the President's Crine conm ssion echoes the sinmilar findings of the
English Privy Councillors.

In June of 1957, three Privy Councillors were appointed to inquire into the interception
of communications in Great Britain. Their Report dealt only with wiretapping, but its
concl usions are equally applicable to all fornms of electronic surveillance. The practice
over a twenty year period was exani ned. After reviewing the British experience in great
dept h, they concl uded.

If it should be said that at least the citizen woul d have the assurance that his own
t el ephone woul d not be tapped, this would be of little confort to him because if the
powers of the Police are allowed to be exercised in the future, as they have been in the
past under the safeguards we have set out, the tel ephone of the ordinary | aw abiding
citizen would be quite imune . . . (I)f it is said that when the tel ephone wires of a
suspected crimnal are tapped all nmessages to him innocent or otherw se, are necessarily
intercepted too, it should be remenbered that this is really no hardship at all to the
i nnocent citizen. This cannot properly be described as an interference with liberty; it
is an inevitable consequence of tapping the tel ephone of the criminal; but it has no
harnful results . . . The citizen nmust endure this inevitable consequence in order that
t he main purpose of detecting and preventing crine should be achieved. W cannot think
in any event, that the fact that innocent nmessages may be intercepted is any ground for
depriving the Police of a very powerful weapon in their fight against crime and crimninals

To abandon the power now would be a concession to those who are desirous of breaking
the law in one formor another, w thout any advantage to the comunity whatever.

It is this context that we find so wholly wi thout support the position of the present
Attorney General, Ramsey Clark. M. Cark has publicly taken the position that electronic
surveillance is 'neither effective nor highly productive.' He has testified that 'there
are only a small proportion of all crimes where it could be utilized at all and as to
these it would not be a significant investigative device.' Finally, he has suggested that
his position is sonehow based on a review of 'hundreds and hundreds of bug and wiretap'
records.

We find this conclusion incredible. Indeed, it is not even supported by others within
t he Departnment of Justice itself. J. Edgar Hoover, the Director of the Federal Bureau of
I nvestigation, has publicly stated that 'we would never know what we do (know) about the
Cosa Nostra wi thout electronic surveillance." WIliamO Bittnman, who successfully
prosecut ed Janes Hoffa and Bobby Baker, described the effectiveness of electronic
surveillance in these terns:

In Las Vegas, the Governnent |earned from bugging the anpunt of noney that was being
ski mred, who was doi ng the skinm ng, how the skinm ng was done, who the couriers were
*2288 that were delivering the noney around the country, when they were | eaving and who
was going to receive the noney.

He then observed

How can you say this was no help to | aw enforcenent ?
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Finally, the Committee received conclusive evidence stemming fromthe files of the
Departnent itself which rebuts the Attorney General's position. Professor G Robert Bl akey
during the hearings presented to the Comrmittee the conprehensive analysis of ten docunents
made public during an organi zed crime prosecution which represents the product of
approxi mately three weeks of electronic surveillance of only one organized crine boss.

SCOPE OF THE LEGQ SLATI ON

VWile we agree in broad outline with Title Ill as it is presently drafted, two aspects
of it seemto us on further reflection to be unw se
First, as nowdrafted, Title Il will limt on the federal |evel the use of electronic

surveillance techniques to certain designated offenses. As an isolated issue this
approach has much to say for it. The use of these techniques should be carefully limted.
Placing a category limtation on the kinds of investigations in which they may be enpl oyed
is one obvious way of limting their use. Yet when this limtation is placed in the
context of the other limtations in the bill, it seems to us to be both unnecessary and
unwi se. First, there is, of course, no Constitutional reason why these techni ques nmay not
be used in the investigation of any offense. Nothing the Suprenme Court said in either
Berger or Katz indicates that such a limtation is necessary or desirable. Second, if al
of the other standards set out in the Title can be net, we fail to see why the use of

t hese techni ques should be further restricted. W note particularly the requirenment that
ot her investigative procedures have been tried or reasonably appear to be unlikely to
succeed if tried or to be too dangerous. Can we seriously suggest to the Anmerican people
that all constitutional methods of |aw enforcenent should not be used to attack our
nmounting crime problen? How can we justify enacting |egislation which recognizes safe
havens for certain kinds of crimnal behavior? O ganized crine has not seen fit to limt
itself to any set of fixed list of offenses. Wy should we so tie the hands of | aw
enforcenent ? Third, present search and seizure | aw does not draw a distinction in the

ki nds of cases in which search warrants nay be issued. Wy should electronic
surveillance, which is but another form of search and seizure, be so limted? Should we
have one standard for the routine case and another, nore strict standard for the organized
crime or national security case? This kind of double standard cannot be justified.
Finally, New York has had a court order electronic surveillance systemfor a numnber of
years now whi ch has not been so limted and it has not been shown that its absence has
caused any difficulty. For these reasons, we intend to propose to offer on the Senate

floor an anendnent to Title IIl which would elimnate the distinction in the kinds of
cases in which electronic surveillance may be used. [FN3c]
Second, as now drafted, Title IIl will set federal standards for the use of these

techni ques by State | aw enforcenent officers. At the tinme S. 2050 *2289 was drafted and
i ntroduced there was little or not state activity in this area. Concern was expressed
that if the Congress acted sone States mght be encouraged to act and they m ght not act
responsi bly. Loose or inadequate |egislation mght be enacted. Recent activity on the
State |l evel, however, has proven that fear unfounded. Legislation is now pending in
California, Rhode Island, Pennsylvania, and New Jersey which would set up court order
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systems. Legislations, too, has passed at |east one house of the State legislatures in
New York and M chigan. This |egislation appears to have been carefully drawn. This Body
has no superior wisdomin this area. Indeed, as M. Justice Brandeis rightly observed in
New State Ice Co. v. Liebmann, 52 S. C. 371, 285 U S. 262, 280-311 (1932) that:

It is one of the happy incidents of the federal systemthat a single courageous State
may, if its citizens choose, serve as a laboratory, and try experinments without risk to
the rest of the country.

This is not, of course, to say that the States should have a free hand. But it is to
say that it is not necessary for us to intervene, for the States are already subject to
the sane basic constitutional limitations that we are. The teaching of the Suprene Court
in Berger v. New York makes that unquestionably clear. Any State legislation in this area
nmust pass nuster in the Suprenme Court. We see no good reason why it should pass review
here too. A healthy federalismdemands that the States be left unfettered within the sane
constitutional linmitations that we ourselves are free to act. No one has established a
need for the Congress to set federal standards in this area any different than those
already set by the Supreme Court. Apart from wiretapping, where the experience with
Congressional action in the past has not been happy anyway, the States are now free to

act. It is not necessary for us to authorize themto act. W see no good reason why we
shoul d now step in and prevent themfromfollow ng their own judgments. Consequently, we
intend to offer on the Senate floor an amendnent which will elimnate fromTitle Il those
aspects of the bill which now set federal standards for state |aw enforcenment. [ FN8d]

EVERETT McKI NLEY DI RKSEN
ROVAN L. HRUSKA.

HUGH SCOTT

STROM THURMOND.

I NDI VI DUAL VI EW6 OF MESSRS. DI RKSEN, HRUSKA, THURMOND, AND BURDI CK ON TI TLE IV

The need for up-dating federal legislation regulating firearnms is generally recognized.
The issue is not whether a bill on this subject be enacted, but rather what kind of
neasure shoul d be adopt ed.

The National Firearns Act dealing with destructive devices and popul arly known as the
"Machi ne Gun' Act, was enacted in 1934. The Federal Firearns Act dealing with firearns
for sporting purposes was enacted in 1938.

*2290 No general revision or conprehensive anendnents have been nade since origina
enactment. The passage of tinme as well as the vast and alarnming increase in crine conbine
to make it necessary that an up-dating be made of both Acts.

Pur poses of such | egislation should be directed to--

(1) Regulate nore effectively interstate conmerce in firearns so as to reduce the
l'ikelihood that they fall into the hands of the | awl ess or those who might msuse them

(2) Assist the States and their subdivisions to enforce their firearns control |aws and
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or di nances.

(3) Help conbat the spiralling increase in serious crine in the United States

(4)Strictly regulate the manufacture, sale, transfer and possession of destructive
devices by federal registration and heavy transfer taxes.

In the process, care should be exercised not to interfere with the legitinmate uses of
firearns by the millions of |aw abiding citizens who acquire, transport and possess them
for hunting citizens who acquire, transport, and possess themfor hunting and ot her
recreational pursuits, self-protection, and other |awful uses.

It is submitted that Title IV of the pending bill is fundanentally objectionable inits
approach and in its provisions. It would be ineffective to achieve the decl ared
objectives. It would be harnful to a greater degree than hel pful

The undersigned intend to propose a substitute which will nore effectively achieve the
decl ared goals and which will result in better enforcenent.

OBJECTIONS TO TI TLE 1V AS REPCRTED

1. The Title enbraces and joins in one neasure the subject matter of both destructive
devices and firearnms for sporting purposes. This is faulty froma |egislating technique
since it departs fromthe |ogical division of subject matter which has prevailed for a
third of a century. Separate Amendnent of the two Statutes would be preferred procedure.

The Subject matter is different in each Act. Its treatnent is different. CQur substitute
woul d preserve the differentiation between destructive devices and sporting firearnmns.
2. In resorting to a prohibition concept by outlaw ng mail order sales of firearns,

difficult enforcenent problens are created for the federal authority. Federa
jurisdiction is made to i nvade an area which should be reserved to state and | oca
authorities. The federal |aw should undertake to deal with interstate shipnent and
movenent of firearms in such a way as to enabl e and assist state enforcenent officials to
enforce their laws in this field, and w thout needl ess and undue prejudi ce and hardship to
the mllions of lawful owners and users. This Title IV fails to do.

3. The Title prohibits some presently legitimte nmethods and avenues of conmerce in

firearns. This is an objectionable and harnful approach for several basic reasons. It
woul d be a precedent for leading to further elimnation of additional legitinmte sales
channels. It confers a nmonopoly power in remaining avenues of conmerce. It would

substantially prejudice the | awful owner and uses because of increased cost incurred in
buyi ng new *2291 armns; and because in parts of America it would make purchases of guns
difficult; and in sane instances would prevent acquisition. This latter situation would
result fromthe Title' s inposition on dealers of severe burdens of assuring that sales are
made only to persons who would not misuse their purchases, but does not confer upon the
deal er the means by which he can get reliable, informed information upon which to make a
decision. In many ways there is |less assurance that a sale over the counter would be to
an ineligible purchaser than if the sale were by mail order under procedures set out in
t he proposed substitute to Title IV.

4. Another basic defect of the regulatory schenme in Title IV and in the Adm nistration
proposal is the fact that the remaining commercial firearns deal ers woul d be subjected to
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severe federal crimnal sanctions without the ability to safeguard or protect thenselves
against liability. Under the proposed Section 922(b) of Section 901, it would be a
federal crine for any licensed dealer to sell any firearmto any purchaser
(over-the-counter or through the mails) who the |icensee knows or has reasonabl e cause to
believe is not lawfully entitled to receive or possess a firearm because of the operation
of any state or local |aw applicable at the place of sale or delivery, or to non-residents
and persons under 21 in the case of handguns. At his peril, the dealer is charged with
the responsibility for establishing the bona fides of the transaction. There is no
provision for the requirement of a sworn statenent fromthe purchaser. There is no
provision to send a copy of the statement to the purchaser's local police for verification
of the information contained in the application. The dealer is on his own. Mny
jurisdictions inpose stringent or vague restrictions on the sale of firearnms. The
District of Colunbia forbids sales of handguns to felons, narcotics addicts, vagrants or
prostitutes. Texas law forbids sales to 'undesirable ' persons. |n many instances these
laws are not rigidly enforced or dealers are given relief if reasonable precautions were
taken to establish the identity and qualifications of the purchaser. But in Title |V, the
dealer is not even given the benefit of a sworn statenent fromthe purchaser or a police
check.

Under Title IV all sales in technical violation of state law or city ordi nance woul d
becorme federal offenses. This neans inposition of duties and burdens on dealers far
beyond reasonabl e comerci al practice. The caution that would be forthconmi ng from deal ers
woul d certainly lead to inability of many | awful users of guns to purchase new ones.

LI CENSE FEE SCHEDULES

The license fee schedule proposed in Title IV is unreasonabl e and di scrim natory agai nst
smal | business. First, it nust be noted that there is commobn agreenment on the fee
schedul e for dealers. Both Title IV and our amendnent provide that there should be an
initial license fee of $25 and a $10 renewal charge annually thereafter. This point is
not an issue. This represents an increase over the existing Federal Firearns Act which
requires a $1 dealer fee.

There is strong di sagreenent, however, as to |license fees for manufacturers, and
inmporters. Existing |law specifies a $25 fee. CQur amendnent raises this charge to $50.

In Title IV, the fee woul d be el evated to *2292 $500 for manufacturers and inporters of
firearms, and $1,000 for manufacturers and inporters of destructive devices and anmmunition
for destructive devices.

No justification was ever submtted in the hearings for this drastic manufacturers and
i nporters of destructive devices and ammunition for destructive devices.

No justification was ever submtted in the hearings for this drastic increase
Undoubt edl y, the | arge New Engl and manufacturers would not be adversely affected by the
i ncreases. However, it would grossly discrimnate against small business, particularly
t hose who engage in special order and custom zi ng worKk.

Federal gun control legislation is not a revenue neasure; it seeks to regul ate
legitimate firearms commerce. License fees should be set at reasonable and
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non-di scrim natory |evels.

STANDARDS FOR OBTAI NI NG FEDERAL FI REARMS LI CENSES

In the existing Federal Firearms Act of 1938, there are mninal requirenents for
obtaining a federal manufacturer's or dealer's license. As a result, many persons who are
not genuinely engaged in the business of manufacturing and selling firearns have obtai ned
i censes by paynent of the nom nal fees. There is general agreenent that these
requi renments should be strengthened. Section 3 of our anendment inposes three new
requi renents:

1. An applicant nmust be 21 years of age.

2. The applicant must not be prohibited fromtransporting, shipping, selling or
receiving firearms in interstate commerce by the provisions of the act.

3. The applicant must not have willfully failed to disclose any material information
required or made any fal se statement in connection with this application

These requirenments are al so contained in the amendnent offered by Senator Dodd. In
addition, three other requirenents are inposed by Dodd.

The Secretary of the Treasury shall deny the issuance of a manufacturer's, inporter's,
or dealer's license if he finds that--

1. The applicant has willfully violated any of the provisions of the act or regul ations
i ssued thereunder.

2. The applicant does not have or does not intend to have and mai ntain business
prem ses for the conduct of his business.

3. The applicant, by reason of his business experience, financial standing or trade
connections, is not likely to commence business operations or to maintain operations in
conpliance with the act.

We do not strongly object to the provision pertaining to wilful violation of the act.
However, it is felt that this was covered in the standard denying a |license to a person
who is prohibited fromtransporting, shipping, or receiving firearns under the provisions
of the act. As for the requirenment of maintaining or intending to maintain business
prem ses, it is noted that under existing regulations inplenmenting the Federal Firearns
Act, a simlar requirement is already in existence. This requirenent apparently is only
sel ectively enforced. A nenorandum subnmitted to the House and Senate committees by the
Treasury Department |ast year during the firearnms hearings indicated that in one survey
conducted by the Treasury in the Mddle Atlantic Region, of approximately 5,000 |icenses
checked, approximately *2293 1,500 |icenses were either revoked or not renewed because of
failure to maintain business prem ses or to be engaged in the firearnms business.

There is a real problemof definition as to just what constitutes a business prem se.
This could be the basis for arbitrary or capricious action on the part of those charged
with enforcenent of the act.

Most obj ecti onabl e and strongly objected to is the requirement that the applicant, by
reason of his business experience, financial standing or trade connections, will be likely
to commence operations or maintain operations in conpliance with the act. This provision
was strongly opposed to by several w tnesses during the 1967 hearings. There seens to be

© 2006 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000038&DocName=RISTS3&FindType=L

Westlaw:

S. REP. 90-1097 Page 169
S. REP. 90-1097, S. Rep. No. 1097, 90TH Cong., 2ND Sess. 1968,
1968 U.S.C.C. A N 2112, 1968 W. 4956 (Leg.Hist.)

(Cte as: 1968 U.S.C.C A N 2112)

l[ittle question but that it does armthe Secretary of Treasury or his delegate with very
broad authority to issue or deny licenses. Although there is opportunity for appeal and a
hearing procedure, this remedy would be of little consolation to the small businessman
such as a rural general store or crossroads gas station which conducted a very snall

busi ness for the conveni ence of his customers. Such persons would | ack financi al
resources to take advantage of whatever renedi es the appeal procedure mght offer

The col |l oquy between Senator Hruska and the Attorney General at pages 930 and 931 of the
1967 Senate firearns hearings is pertinent.

When asked by Senator Hruska to comment on the 'not likely to conply
Attorney General replied:

"This points up another respect in which this bill in ny judgenent is superior to yours,
because yours does not require the licensee have any place of business or any regular
establishnent. W think that is inmportant. W think the licenses should be issued to
dealers, to dealers with a regul ar place of business. W believe that the Governnment can
enforce this and can enforce it effectively, and the Secretary can proceed through
i nquiries and regul ations.'

When asked again to comment by Senator Hruska, the Attorney Ceneral replied:

'He has recourse through the Administrative Procedure Act.'

In the proposed substitute, the three requirenents of S. 1853 have been retai ned.
Furthernore, we have added the '"willful violation' requirement, while rejecting the other
proposed requirenments for the reasons stated above.

standard, the

CONTROL OF DESTRUCTI VE DEVI CES

Uni versal agreenent exists that the so-called destructive devices such as rockets,
nortars, bazookas, crewserved artillery should be the subject of strict federa
regul ation. A few collectors of firearns find these articles interesting. They are also
found in nuseuns, but there are no legitimte sporting purposes for these devices.

But there is a fundanental disagreenent as to the nost appropriate and effective nethod
of regulation. |In the 89th Congress, Senator Dodd introduced S. 1591 on behal f of the
Admi ni stration. This bill would place destructive devices within the franework of the
Nati onal Firearns Act of 1934. This act presently regul ates machi ne guns, other fully
automatic *2294 weapons, and sawed-off rifles and shotguns by providing a system of
federal registration and heavy transfer taxes ($200) on each sale or transfer
Subsequently, Senator Hruska al so i ntroduced anendnents to the National Act in the89th
Congress; S. 3878. This bill was simlar to S. 1591, but it was sonewhat stronger in
several provisions. For example, the penalty provisions were substantially increased to
provi de nmaxi num penalties of up to 10 years inprisonnent and $10, 000 fi ne.

In the 90th Congress Senator Hruska introduced S. 1854, a neasure identical to his
previous National Act bill. Al three neasures, S. 1591, S. 3787, and S. 1854 have
recei ved strong public endorsenment and support frominterested sporting groups, including
the National Rifle Association the National Shooting Sports Foundation, the Nationa
Wldlife Federation, the WIldlife Managenent Institute, and others.

For unexpl ai ned reasons, S. 1591 was not reintroduced in the90th Congress. I|nstead,
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Senat or Dodd introduced, on behalf of the Admi nistration, a highly controversial and
strongly objectionable feature of S. 1, Amendnent 90 (which is incorporated into Title IV)
whi ch woul d control destructive devices by requiring prior approval of local police in the
formof a sworn statenment before a person could purchase one of these weapons. First, it
nmust be questioned whether or not the federal governnent can constitutionally inpose a
state or local official to performan affirmative act, such as the execution of a sworn
statenent. Yet this is what the provision apparently requires. In response, it may be
argued that there is no burden to act inmposed on the | aw enforcenent official, but that
the burden is placed only on deal ers and purchasers who nust obtain the statenents. This
may be technically correct, but the practical effect is to place a burden on the Ioca
pol i ce.

However, the provision is strongly objectionable, since there is no requirenent that an
of ficer act upon the request for the required statenent, nor is there any appeal procedure
even if he does respond.

Even nore objectionable is the inposition of the requirenment of prior approval by a | aw
enforcenent officer before a firearmof any kind could be obtained. Although this
provision applies only to destructive devices, it could be a precedent for further
| egislation in the future which would have nore general application

The affidavit procedure of our anendnment has been criticized by supporters of President

Johnson's bill as being too burdensonme on local police. Apparently, they overlook the
burdens which the Title IV nmeans of regul ation places on police. Explosives are included
in the definition of 'destructive device '. Thus, every sale of dynamite, gunpowder for

rel oadi ng use and even fireworks could need police clearance.

Al kinds of 'rockets' are included in this scheme, from | CBM5 nanufactured for use by
foreign governnents to nodel rockets built under the sanction of the National Association
of Rocketry.

Tal k about burdens on police.

I MPORTS

In the new Section 925(d) of Title IV, severe restrictions are placed on the inportation
of firearns. |In the case of destructive devices National Act weapons, and nmilitary
sur pl us handguns, there are total prohibitions. *2295 In the case of mlitary surplus
| ongguns and ot her commercially manufactured firearnms, they are inportable only if they
are generally recognized as "particularly suitable for or readily adaptable to sporting
pur poses.'

Under existing |aw (Section 414 of the Mutual Security Act of 1954) the Departnent of
State presently grants inport licenses for all firearms and other inplenents of war.

Since 1965, the Departnent has not issued inport |icenses, for destructive devices. Under
the provisions of the Hruska anendnents, inports are treated the same as any ot her
firearns.

For nmore than a decade, the New Engl and firearnms nmanufacturers have been engaged in
various attenpts to restrict or elimnate conpetition fromforeign sources. |In the past
several years, however, with inports of mlitary surplus on the decline and many of the
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manuf acturers obtaining firearnms fromforeign subsidiaries, interest by the industry in
banning i nmports or restricting themis somewhat waned. However, since President Kennedy
was assassinated with a nilitary surplus weapon, repeated attenpts have been nmade to
justify enbargoes because this particular type of weapon was used in the conmi ssion of the
hei nous cri ne.

Donestic gun control legislation is no place to i npose protectionist views on foreign
trade policy. More inportantly, the standard inmposed for allow ng inmports would armthe
Secretary of the Treasury with broad discretionary powers, but would be virtually
nmeani ngl ess.

One of the nost inportant |aw enforcement problens is the so-called starter pistol or
' Saturday night special.' These are snall caliber handguns, usually of foreign conmerci al
manuf acture, that sell for a fewdollars on the retail market. They are generally nade
of pot netal or other inferior materials. Their legitimte use is for firing bl ank
cartridges to 'start' races at track nmeets and other athletic contests. They are widely
used by juveniles and others in the conmission of crinmes according to the testinony
presented to the committee. It is noted that there are domestic nmanufacturers of sinmlar
items which sell at conpetitive prices to the foreign inports.

Assuming that it could sonehow be found that the starter pistols were not being brought
into this country for lawful sporting purposes (track neets and other contests), still the
mar ket woul d be supplied by domestic sources. The proper way to deal with this problemis
the inposition of the affidavit requirement for mail-order sales and over-the-counter
sales to out-of-state residents. It is probable that the 'red tape', inherent delay, and
notification of local police would be sufficient restraints to mninmze and control the
probl em

REPEAL OF THE FEDERAL FI REARMS ACT

One of the nore objectionable features of Title IV, is the fact that the Federa
Firearms Act of 1938 is repeal ed and replaced by a new chapter in the Federal Crim nal
Code, Title 18. This provision of Title IVis in keeping with the approach of S. 1--
Amendnent 90 and its conpani on House bill, H R 5384. Prior bills dealing with the
Federal Firearms Act introduced by Senator Dodd for hinmself and on behalf of the
Admi ni stration anended the Federal Firearns Act rather than repealed it. (S. 1975 of the
88th Congress, S. 14 and S. 1592 of the 89 Congress, and S. 1 of *2296 the 90 Congress as
i ntroduced.) Also, Senator Hruska's bills of the 89th and 90th Congress took a simlar
appr oach.

The statutory transposition has net with very stiff opposition. Strong objections were
rai sed to placenent of the regulation of legitimate firearms comrerce in the Crim nal
Code. Second, since the new act would continue to be adm nistered by the Secretary of the
Treasury rather than the Attorney Ceneral, no advantage could be gained fromthe shift
fromTitle 14 to Title 18. Most inportant, however, is the fact that there are sound
| egal reasons why the shift should not be made. Title IV contains provisions which
repl ace many provisions of the Federal Act, sone of which have been previously subjected
to court scrutiny and have been upheld. Wy risk the abandonnent of decisional precedents
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t hat have been built up through the years under existing |aw?

Even nore crucial, however, is the fact that the neasure as reported fromconmittee
apparently would | eave a six-nonths transition period in which existing federal |aw would
be repeal ed but the new [ aw woul d not be in effect. Section 406 provides:

The Federal Firearns Act (52 Stat. 1250; 15 U.S.C. 901-910), as anended, is repeal ed.

Yet Section 407 provides:

The Amendnent nade by this Title shall becone effective one hundred and ei ghty days
after the date of its enactnment; except that repeal of the Federal Firearnms Act shall not
initself terminate any valid license issued pursuant to that Act and any such license
shal |l be deenmed valid until it shall expire according to its terns unless it be sooner
revoked or terminated pursuant to applicable provisions of |aw.

In short, the new | aw woul d not becorme effective for six nmonths, even though the

exi sting |l aw woul d be repeal ed i medi ately. However, |icenses issued under the old | aw
woul d continue to be valid despite the fact that there was no | onger any |aw inposing
duties upon the licensees. |If interpreted literally, a ludicrous situation would obtain

FI NDI NGS AND DECLARATI ON

If there were no other aspects of title IV that are objectionable to legitimte gun
owners-- and there are many-- Section 901(a) alone would ensure their violent opposition
to this bill.

There appears to be no legislative need or justification for such a section. The nature
of this tirade-- no other word does it justice-- can be inferred fromthe repetition three
times in the first paragraph of the word "traffic, ' with all of its noxious connotations.

The 9 paragraphs of subsection (a) are replete with highly col ored expressions of
opi nion and one-sided hal f-truths.

Par agraph (2) asserts as fact that accessibility of firearms '"is a significant factor in
t he preval ence of |awl essness.' Paragraph (6) avers that 'there is a causal relationship
bet ween the easy availability of firearns and crimnal behavior.'" Primtive peoples and
children *2297 have been known to ascribe to their m sdeeds to inanimate objects. The FB
Uniform Crime Reports lists many factors that pronote crine; availability of firearns is
not on the list. The 1966 |ist includes:

CRI ME FACTCRS

Uniform Crinme Reports give a nationwi de view of crinme based on police statistics nade
possi bl e by the voluntary cooperation of |ocal |aw enforcenment agencies. Since the
factors which cause crine are nany and vary fromplace to place, readers are cautioned
agai nst drawi ng conclusions fromdirect conparisons of crime figures between individua
conmunities without first considering the factors involved. The national materia
sunmari zed in this publication should be used, however, as a starting point to determ ne
deviations of individual cities fromthe national averages.

Crime is a social problemand the concern of the entire comunity. The | aw enforcenent
effort islimted to factors within its control. Sone of the conditions which will affect
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t he amount and type of crime that occurs fromplace to place are briefly outlined bel ow

Density and size of the conmunity popul ation and the nmetropolitan area of which it is a
part.

Conposition of the population with reference particularly to age, sex and race.

Economi c status and nores of the popul ation

Rel ative stability of population, including commuters, seasonal, and other transient
types.

Cimte, including seasonabl e weat her conditions.

Educational, recreational, and religious characteristics

Effective strength of the police force.

St andar ds governi ng appointments to the police force.

Policies of the prosecuting officials and the courts.

Attitude of the public toward | aw enforcenment problens.

The admi nistrative and investigative efficiency of the |local |aw enforcenment agency,

i ncluding the degree of adherence to crime reporting standards.

Paragraph (3), ironically enough in a neasure titled the 'State Firearns Control
Assi stance,' proposes 'Federal control * * * over all persons engaging in the business of
* * * dealing in firearms." |In other words, assist the States by taking firearns control
out of their hands.

Par agraphs (4) and (5) appear to advocate the conpl ete Bal kani zation, as far as firearns
are concerned, of the United States into 50 principalities. It ignores the possibility of
regulating interstate sales in favor of their outright prohibition

Par agraph (7) lunps together surplus nmilitary weapons and 'inexpensive pistols and
revolvers' as 'contributing greatly to | am essness.' There is no statistical evidence of
this regarding surplus rifles and, while cheap handguns (including those of domestic and
foreign sources of manufacture) are involved in a major portion of the unlawful uses of
firearns, they can hardly be said to cause | awl essness, for the reasons noted above.

*2298 Paragraph 8) perpetuates the fiction that there is a connection between deductive
devi ces (such as bazookas, nortars, antitank guns, etc.) and firearns normally used by
sportsnen. Strict control of 'destructive devices ' is long overdue, but this has been
properly acconplished for inmports under the Mitual Security Act of 1954. This action
shoul d be conplinented by anendnent to the National Firearns Act.

Par agraph (9) constitutes an adnmission that the Federal Firearns Act is not being
enforced adequately. While the need for higher license fees is not questioned, it
certainly is no excuse for non-enforcenent of existing |aw.

Subsection (b) is evidently intended as a sop to legitimte gun owners. |t recognizes
t he possession of firearns for 'personal protection, or any other lawful activity' even
though this prenmise is denied in the provisions of the bill that regulate inportation of
firearns.

Taken as a whole, the 'Findings and Declaration' is an unnecessary irritant that makes
an objectionable bill even nore unpalatable to legitimte gun owners.

MAJOR PROVI SI ONS OF AMENDMENT 708

© 2006 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.



Westlaw:

S. REP. 90-1097 Page 174
S. REP. 90-1097, S. Rep. No. 1097, 90TH Cong., 2ND Sess. 1968,
1968 U.S.C.C. A N 2112, 1968 W. 4956 (Leg.Hist.)

(Cte as: 1968 U.S.C.C A N 2112)

PART A- FEDERAL FI REARMS ACT AMENDMENTS

1. The act of a manufacturer or deal er shipping any firearm (including rifles and
shotguns) in interstate comerce to any person in any State or locality where the receipt
of the firearmby such person would violate any statute or published ordi nance of that
State is prohibited

2. No nmanufacturer or dealer may ship any handgun in interstate or foreign conmerce to
any person, except a licensed nmanufacturer or dealer, unless that person submits to the
shi pper a sworn statenent that he

(a) is at least 21 years of age;

(b) is not prohibited by Federal or State |aw or |ocal ordinance fromreceiving or
possessi ng the handgun

(c) discloses the title, true nane and address of the principal [aw enforcenment officer
of the locality to which the handgun will be shi pped.

If a purchase pernmit or license is required, a true copy nust be attached to the sworn
statement. Prior to the shipnment of a handgun under provisions of the act, the
manuf acturer or deal er nust forward a copy of the custoner's sworn statement by regi stered
or certified mail (return receipt requested) to the |Iaw enforcenment officer named in the
statement containing a full description (excluding serial number) of the handgun to be
shi pped, and rmust receive a return receipt evidencing delivery of the letter, or notice
that the [ aw enforcenment officer has refused to accept the letter. A dealer then nust
delay delivery to thepurchaser for 7 days after he has received the return receipt or
noti ce of refusal.

3. The act of transporting into or receiving a firearmby a resident of any State from
outside the State if it were unlawful for himto purchase or possess a firearmin his own
State or locality is prohibited.

4. The act of knowi ngly naking a fal se statenent, furnishing false or deceiving
identification to any licensed deal er or manufacturer for the purpose of obtaining a
firearmis prohibited.

*2299 5. No carrier in interstate or foreign conmerce may deliver any handgun to any
person under 21 years of age or a long gun to any person under 18.

6. No manufacturer or dealer nmay sell a handgun over-the-counter to out-of-state
residents unless a sworn statenent is submtted by the prospective recipient containing
the sane information required of the nmail-order purchaser

7. A person nmust be at least 21 years of age to obtain a Federal firearns |icense as
deal er, manufacturer, or pawnbroker. The applicant must not be prohibited fromreceiving
a firearmby the provisions of the act. The applicant nust not have failed to disclose
any material fact or nmade fal se statenments in connection with the application. He nust
not have willfully violated any provisions of the act.

8. The fee for a manufacturer's or pawnbroker's license shall be $50 a year; for a
dealer's license $25 for the first year and $10 for each renewal year

9. The existing penalty provisions of the Federal Firearnms Act (a nmaxi mum fine of
$5, 000 and a maxi mum term of inprisonnment of 2 years) are increased to maxi muns of $10, 000
and 10 years, but all sentenced offenders are nade eligible for parole as the U S. Board
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of Parole may determne.

PART B- NATI ONAL FI REARMS ACT AMENDMENTS

1. The Act is amended to include '"destructive devices' within the scope of those
weapons whi ch nmust be registered and upon which a $200.000 transfer tax is inposed.

2. 'Destructive devices' are defined to include bonbs, grenades, rockets and weapons
having a bore of nore than 0.78 inches in diameter.

a. Specifically excluded are rifles, shotguns, signaling and |ine-throw ng devices,
bl ack powder firearmnms, firearnms provided by the National Board for the pronotion of Rifle
Practice, and other weapons not likely to be used as destructive devices.

3. The definition of 'machi negun' is amended to include frames, receivers and sets of
parts which will convert a weapon into a machi negun, as well as weapons whi ch can be
readily restored to shoot as rmachi neguns.

4. The definitions of rifle and shotgun are anmended to include any such weapons t hat
can be restored to firing condition

5. Firearnms wthout serial nunbers may be required to be identified as prescribed by
the Secretary.

6. The second sentence of the registration provision (Sec. 5841) is stricken and new
| anguage added to overcome that section's unconstitutionality as recently proscribed by
t he Suprene Court.

7. Persons under 21 may not possess 'National Act' weapons.

8. A copy of the transfer application for a 'National Act' weapon nust be sent to the
purchaser's | ocal chief of police.

9. The penalty provision is increased froma nmaxi num of $2,000 and 5 years to $10, 000
and 10 years.

Statistics on firearns used in crines

Federal Bureau of Investigation statistics delineate the handgun as the firearns
probl em

*2300 The 1965 FBI Uniform Crinme Reports state that 59 percent of the willful Kkillings
during that year were committed with firearns. Thus, out of a total of 10,920 such
killings, firearnms were used in 6,476 cases. Witing to Senator Roman L. Hruska on July
27, 1966, FBI Director J. Edgar Hoover supplenmented the Reports. |Indicating that handguns
were used in 70 percent of the nurders comitted with firearns, the Director stated:

Based on the subm ssion of police reports under the uniformcrine reporting program 70
percent of the nurder by gun in this country is committed with a handgun, 20 percent by
the use of a shotgun, and 10 percent with a rifle or other firearm This will supplenent
the data available to you in Uniform Crine Reports-- 1965.

In regard to aggravated assaults, approximately 19 percent of the total (231,800) were
comitted with firearms. However, M. Hoover advised that,

There is no avail abl e breakdown of the type of firearns used in these attacks.

In 1966, there were 153,420 robberies. O this figure, 39 percent, or about 59, 680,
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were armed robberies committed with firearms. |In regard to this category, M. Hoover
stated in the above nentioned letter

Al t hough we do not nake a regular collection of the type of weapon used in arned
robbery, from special surveys in the past we have determni ned about two-thirds are firearns
and nost of these the handgun

Fromthese statistics, as well as treatnent accorded handguns by State and city statutes
and ordinances, it is quite clear that the principal offender in the unlawful use of
firearns is the handgun.

The Federal Bureau of Investigation Uniform Crime Reports show that the nunber of
serious crimes reported in the United States for 1966 canme to a total of approximtely
3, 243, 370.

In crinmes of violence, statistics showing use of firearns in their comm ssion are
available in only three classes; willful killings, aggravated assaults, and robbery. The
total of crinmes of these 3 classes in 1966 was 396, 140.

It becomes very pertinent to inquire how many of those 396,140 crines of violence were
commtted with firearnms. The answer for the uninitiated is rather spectacular-- only one
in every four. Firearns were used in about 109,000 of this number. This means about a
27-percent use of firearms in these crinmes of violence.

TABULAR OR GRAPHI C MATERI AL SET FORTH AT THIS PO NT |'S NOT DI SPLAYABLE

*2301 THE PRI NCI PAL PROBLEM  HANDGUNS

The handgun as the nost fornidable and nost frequently used tool of the crimnal is well
recogni zed and established by first, the existence in many States of laws controlling it;
and, second, by statistics showing its dom nance as the weapon used in unlawf ul
activities.

State control of handguns

VWiile 2 States require an identification card for the purchase of rifle or shotgun and
22 States prohibit the carrying of a |loaded rifle or shotgun in a noving vehicle, conpare
the much greater extent of control over handguns by the States. These controls are of two
cl asses-- the positive and the negative. In those States with positive handgun controls.

Twenty-three States require a license to sell at retail

Twenty-nine States require a license to carry a handgun on or about the person

Eight States require a pernit or its equivalent to purchase a handgun

Ten States prescribe a waiting period between purchase and delivery of a handgun

Ei ghteen States require a license to carry a handgun in a vehicle. As to States with
negative control s:

Twenty-one States prohibit the carrying of a handgun conceal ed on the person

Four States require registrati on of handguns.

Twenty-two States prohibit carrying a | oaded handgun-- and in sone instances other
firearns-- in a vehicle.

*2302 In addition, many nunicipalities have sinilar ordinances.
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The | awmakers of each State are best able to deternine the conditions and needs within
their own borders and to pass appropriate legislation in regard to the use of handguns.
Thus, we have drafted | egislation which would give state and |ocal officials notice of the
flow of handguns into their jurisdictions to enable themto enforce applicable |ocal |aws.

ENFORCEMENT OF EXI STI NG FEDERAL LAW

Experience and testinony indicate that the operation of the Federal Firearms Act over
the years has denonstrated certain weaknesses which call for correction. The object is to
renmove these weaknesses in the interest of nore effective and efficient |aw enforcenent.

Many of the probl ens which some persons ascribe to the present Federal firearns statutes
are, inreality, not the fault of the law itself but a result of the yet unsol ved probl em
of uniformand effective adm nistration of the crimnal |law. This problem has severa
factors, not the | east of which are overworked and understaffed enforcenent agenci es and
simlarly overworked, but frequently too |enient, prosecutors and courts. The record
shows that indictnments and convictions under the existing Federal firearns statutes have
been relatively few, and the conparative rarity of successful action in the courts by the
Federal Governnment have contributed to a conmpoundi ng of the problens of reasonabl e and
effective firearns regul ation

An indictment handed down by a Federal grand jury in the Southern District of New York
against a firearns dealer is denonstrative of the rarity of prosecutions under the Federa
Firearms Act of 1938. Section 2(c) of the Act declares it unlawful for a dealer to ship a
firearmin interstate conerce to any person in any state where the laws require that a
i cense be obtained for the purchase of such firearms, unless such license is exhibited to
the dealer. As testified to by police officials before the Committee, mail-order
shi pments of firearns nade by a few unscrupul ous deal ers constitute a real problemfor
| ocal |aw enforcement officials. Despite evidence of |ong-termcontinued violations of
the Act, the New York grand jury indictnment is held to be the first Federal prosecution
in the 34 year history of the Act, of a dealer for unlawful interstate shipnent of
firearns. This is an encouraging yet woefully tardy, utilization of existing firearns
control s.

Simlarly, in a nunber of instances, the public authorities are not fully utilizing the
other tools, available to them at present under Federal |aw Testinmony has been presented
that a State conservation agency, in the course of apprehending individuals in violation
of game laws or in routine checking, has had occasion to turn over to Federal enforcenent
personnel weapons in violation of the National Firearnms Act. To its know edge, this
conservati on agency has never heard of a Federal prosecution resulting fromthose
sei zures. Further, testinony before the conmttee has brought out that in a nunber of
i nstances Federal agents have apprehended individuals in serious violation of various
provi sions of the Federal firearnms |laws but that no action has resulted fromthe arrest of
these individuals. This is a matter of concern to us and ought to be considered in
eval uating the desirability and necessity for additional firearnms controls.

*2303 A police official of a large American city testified before the conmttee that in
the first 6 months of 1965, police officers 'stopped and searched and found 256 persons
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carrying, in nmost instances, handguns. The arrested persons were charged with carrying a
conceal ed weapon and warrants were applied for in all these cases. However, due to
frailties in the law, only 81 warrants were issued.'

We are fully aware that the foregoing exanples could be amplified nmany tines. |If this
be the case, and the evidence points in that direction, then we believe that the solution
to the problemof firearnms in crine lies not in highly restrictive |egislative controls
but in the understandi ng and proper handling of all operative factors in the field of
crime and criminal administration

LAWFUL USE OF FI REARMB

As detailed earlier in this report, specific needs for amendnent of the Federal Firearns
Act have been denonstrated in the hearings before the commttee. S. 1853 addresses itself
to these problems which nust be resolved. Yet, it avoids any undue restrictions upon the
legitimate, proper, and beneficial use of firearnms, for when taken in the entire context
and on bal ance, the place and role of privately owned and used firearns are necessary and
whol esone; a position they have always held in the history of this Nation. Their
legitimate rol e shoul d be maintained.

Any legislation intended to deal with those who unlawfully use firearnms nmust be nmade to
concentrate on themas effectively as possible w thout unnecessarily encroaching upon the
vast preponderance of the public who use firearns in a | awful and beneficial manner

In seeking to protect the constitutionally guaranteed right of our citizenry to keep and
bear arns for |awful purposes, we have considered a factor in our society of no nmean
proportion. Best estimates indicate that there are, within the United States, over 100
mllion privately owed firearnms in the possession of over 20 million citizens.

We nust consider the hundreds of thousands of shooters who enter into formal rifle,
pi stol, and shotgun conpetitive shooting, and the mllions who use these sane types of
firearns for informal skeet, trap, and target shooting. Not only does this use of
firearns provide a healthy recreational activity, but it provides, as a valuable nationa
asset, a great nunber of young men who are, prior to their entering our Armed Forces,
famliar with firearns and skilled in their use. In Vietnam as in every arnmed conflict,
it is evident that, in spite of spectacul ar advances in weaponry systens, we are stil
faced with a need for skilled riflenen capable of aimed fire. The plain fact that
prei nduction firearnms training produces nore capable and effective soldiers was made cl ear
by a 1965 Departnent of Defense study.

The study, which was conducted for the Departnent of the Arnmy by the Arthur D. Little,
Inc., a private industrial and managenent research firm undertook to review conpletely
the Arny's civilian marksmanshi p program conducted by the National Board for the pronotion
of Rifle Practice.

A brief summary of the findings of that evaluation follows:

The result of our study indicate that the civilian marksmanshi p program contri butes
significantly to the devel opment of *2304 rifle marksmanship proficiency and confidence in
the ability to use a rifle effectively in conbat on the part of those who participate in
the programor benefit indirectly fromit.
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W believe that those aspects of the DCM program which relate to the broader interest
and participation in rifle shooting anong the youth of our country (primarily club
activities) should be enphasi zed nore and pursued even nore effectively to reach a greater
percent age of those young nen likely to enter mlitary service.

This study indicates clearly that a continuation and inplenentation of the programis
necessary for the defense of our country.

We are cogni zant of the nmany collectors of legitimate firearns of all types; the
students of firearms history and devel opnent who are just as serious abut their
respect abl e hobby as those who col |l ect stanps, autonobiles, or works or art.

VWhile in no way advocating that individuals take the aw into their own hands, we are
aware that there are nillions of hones where firearns have a proper place for
sel f-protection.

Finally, we seek |egislation which would not unnecessarily restrict the activities of
the nore than 15 nmillion hunters in this country. Hunting provides a healthy outdoor
recreation which can be enjoyed throughout the lifetime of an active adult. This activity
is an effective instrument of wildlife nanagenment utilized by Federal and State wildlife
managers. |In addition, these sportsnen fund, in |large part, CGovernnment prograns of
wi | dl i fe nanagenent through the purchase of hunting licenses, through the allocated
Federal excise taxes paid upon the sales of sporting arns and anmunition

Furthernore, the recent report by the U S. Department of the Interior Bureau of Sport
Fisheries and Wldlife, is noteworthy. |Its 1965 National Survey of Fishing and Hunting
reveal ed that during this period, 13,583,000 hunters spent a total of $1,121,135,000 in
pursuit of their sports. They took 169,377,000 trips in spending 185, 819, 000 recreation
days afield. They travel ed 8, 659,034,000 passenger mnmiles, principally by auto, to reach
and return fromhunting areas. Collectively and individually, hunting supports a
significant portion of the econony.

The lawful and legitimte use of firearms by our citizenry is a w despread and
wort hwhil e activity which nust not be unnecessarily inpaired. W believe that S. 1853
preserves the freedomof activity for these nore than 40 million lawful firearns users
while effectively confronting the infinitesinmal fraction of this number which represents
those who use firearnms in an antisocial manner.

DESTRUCTI VE DEVI CES

During the 1965 Senate firearmnms hearings, much attention was devoted to the so-called
destructive devices-- rockets, nortars, bazookas, grenades, mnes, bonbs, missiles, field
artillery and the like. Inports of such mlitary hardware were featured at the hearings as
a maj or reason for authorizing an enbargo on mlitary surplus of all kinds and ot her
categories of firearns.

*2305 Wil e these devices do not appear to be used significantly in the conm ssion of
serious crine, it was not contended by any of the sportsnen's groups whose representatives
testified in opposition to S. 1592 that there were legitimte sporting uses for them

One of the larger inporters of firearns recommended that inport |icenses be denied such
mlitary ordnance under section 414 of the Miutual Security Act, as amended. The Minitions
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Control O fice of the State Departnment advised that it has not allowed permits inports of
this type since 1965.

Serious objections were raised to the inclusion in the Federal Firearnms Act of
prohi bitions designed to take this or any other category of firearns out of conmerce.
This | aw was enacted primarily for the regul ation of comrerce in firearnms generally used
for sporting purposes-- rifles, shotguns, and handguns. The National Firearms Act of 1934
(ch. 53 of the Internal Revenue Code of 1954) has |ong been the vehicle for renmoving from
conmer ce weapons which are peculiarly suspectable to crimnal use and not generally used
for recreation.

This act provides for the registration and prohibitory taxes on the transfer of
aut omati ¢ weapons such as machi neguns and sawed-off rifles and shotguns. Al so included are
firearns nufflers and silencers. The National Firearns Act appears to have regul at ed
ef fectively so-call ed gangster-type weapons in the years since its enactnent. Persuasive
testinmony at the hearings brought out the advantages of preserving the essenti al
di fference between the two acts. OGbviously, it would be nore effective to restruct
conmerce in all destructive devices, not nerely inports, and to subject all prohibited
weapons to the sane enforcenent and regul atory machi nery.

I MPORTS

We have given a good deal of consideration to the question of whether the Federa
Firearms Act should be amended to authorize the Secretary of the Treasury to place
enbar goes on certain categories of inported firearnms and special restrictions on others.
We have concl uded that needed firearnms regulation will be adequately acconplished through
regul ati on of domestic comerce in firearns and that no clear basis has been established
to defined types of firearnms which particularly aggravated the crine problem and which are
not also readily available fromdonestic sources. W feel strongly that discrimnatory
treatment of commerce and interference with consumer preference wthout a clear show ng of
overriding necessity should be avoi ded.

The idea of an enbargo on inports, which has recurred in nost of the firearnms bills
sponsored by Senator Dodd, has been largely publicized and justified by the commerce in
heavy mlitary surplus ordnance; that is, 'destructive devices.'

For exanple, considerable attention was attracted at the hearing to the rather shocking
i dea that anyone can buy a bazooka, antitank gun, or other high-caliber mlitary ordnance.
Taki ng destructive devices out of commerce is no justification whatsoever for an enbargo
on inports because (a) inports of these devices have al ready been cut off by the State
Department under existing law, and (b) the need is for restrictions which *2306 reach
destructive devices already in the United States. Anmendnents to the National Firearnms Act
to include destructive devices will far nore effectively acconplish the desired objective.

The proposed inport restrictions of title IV would give the Secretary of the Treasury
unusual | y broad discretion to decide whether a particular type of firearmis generally
recogni zed as particularly suitable for, or readily adaptable to, sporting purposes. |If
this authority means anything, it permts Federal officials to differ with the judgnment of
sportsnen expressed through consumer preference in the marketplace. Substantial inports
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woul d not exist in the absence of inportant consuner preference. W are not prepared to
make the unlikely assunption w thout evidence that substantial markets for inported
products are conposed of irresponsible or crimnal citizens. No justifiable criteria have
been proposed for the inported firearnms; on the contrary, the statenents of the proponents
of enbargoes woul d encourage the Secretary to use this broad discretion to curtail the
availability of firearnms in general within the practical limtations of domestic politics.
The fact that Treasury w tnesses expressed no sensitivity to this problem further suggests
the need for caution.

The hearings failed to establish inherent differences, which m ght bear on criminal use,
between nmilitary and sporting snmall arms or between firearns manufactured abroad or in the
United States. Despite a general tendency toward | ower prices for inports and military
surplus, the hearings reveal ed a considerable overlap with the retail prices of equality
| et hal domestic sporting firearns.

The conclusion is inescapable that the purpose of proposing any enbargo woul d be
twofold: (a) renove |ower cost firearns fromthe nmarket, and (b) discrininate against
i mports because they are politically vul nerable and nmight enlist the support of conpeting
donestic manufacturers. W reject the discrimnatory inplications of both justifications
ina bill designed to neet the problemof crime in the United States. It is both
i mpractical and unfair to | egislate against |ow prices. Were should the line be drawn?
Why shoul d | owinconme sportsmen, frequently farners and other country people to whom
hunting is nost inmportant, bear the burden of Federal intervention in the marketplace?

The devi ce of an enbargo on international trade raises conplex questions with regard to
US. treaty obligations. 1t could prejudice the future bargaining positions of our
country if we oppose the m suse by other countries of public safety justifications for
ot herwi se unacceptabl e protectionist nmoves. |Inport restrictions considered by the
conmittee woul d require the Treasury Departnent to overlap a State Departnent inmport
i censing system authorized by section 414 of the Miutual Security Act, as anended, which
is working well and makes full use of the overseas investigatory facilities of the State
Department. Such duplication woul d waste Governnent nan-hours and unduly burden those
af fected by the overlapping regulation; no necessity for this inherently undesirable
approach has been denonstrated.

For these reasons, it seemed plain to us that the foreign source of a firearmis no
basis to outlaw it because, like a sinmlar domestic firearm *2307 it night be used in a
crinme. |If nondiscrimnatory restrictions on mail-order distribution and firearns deal ers
are adequate nethods of firearms control for donestic products, they are adequate for
imports. To declare an inport somehow nore evil than its conparabl e domestic product is
not only illogical but it would be msunderstood by nany as inspired by the collatera
pur pose of protecting Anerican industry fromforeign conpetition. Any such
m sunder st andi ng nmust be avoi ded.

THE SECOND AMENDMENT

One of the great pillars upon which the constitutional framework of this Nation rests is
the second amendnent to the Constitution. This amendnent reads:
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A well-regulated nmilitia being necessary to the security of a free state, the right of
the people to keep and bear arnms shall not be infringed.

There are two highly significant aspects about this provision of our Bill of Rights.
This first is a specific conmand of the |anguage: '* * right of the people to keep and
bear arns shall not be infringed.' The second is the place the amendnent occupies: it

cones inmedi ately after the amendnent respecting religion, free speech, free press,
peaceabl e assenbly and petition for redress of grievances. The position of the second
amendnment certainly indicates its preferred status in the constitutional schene.

The Attorney Ceneral presented no testinmony on the second amendnment in the 1967 Senate
hearings on S. 1 and S. 1853. However, he did subnmit a menorandum on this amendnent in
t he House hearings. This menmorandumwas sinilar to that submitted by the Departnent of
Justice in the 1965 hearings on the various firearnms bills.

In essence, the position of the Department of Justice with respect to the second
amendnment may be stated as follows: (1) that the anendnment applies only to the organized
mlitia; (2) that individual rights were not contenplated at the tine of adoption of the
anmendnment; and (3) that a ban on interstate sale of firearnms to individuals is not
obj ectionable as an infringenent on the right of the people to keep and bear arms because
there would still be intrastate conmerce in these itens.

The foll owi ng paragraphs will treat of the individual and collective aspects of the
right affirmed by the second amendnent. As to the question of regulation within the area
of a right, we do not dispute the proper exercise of the regulatory power; but we do
contend that any |aw which regulates to the point of practical negation of a right is
fundanental |y wong and cannot be justified either in the theoretical or operative real ns.

There have been only four Supreme Court decisions involving the second anmendnent. These
deci sions do not give a view of the application of the Bill of Rights presently in favor.
Three of the four cases-- United States v. Crui kshank, 92 U. S. 542 (1875), Presser v.
[llinois, 6 S.Ct. 580, 116 U.S. 252 (1886) and Mller v. Texas, 14 S.C. 874, 153 U.S.
535-- hold that the second amendnent operates as a linitation on the Federal Government

and not on the States. It hardly need be said that this view does not prevail today. 1In
recent years, the trend of Suprene Courts decisions has *2308 been toward maki ng specific
provisions of the Bill of Rights applicable to the States through the 14th amendnent. In

poi nt of fact, the rights of the first eight amendnments have been applied to the State in
a series of cases, such as the Mapp case in 1961 on search and seizure, the G deon case in
1963 on the right to counsel in all crimnal cases, and the Ml loy case in 1964 on the

ri ght agai nst conpul sory self-incrimnation. The Suprene Court has carried the

applicability principle even further. 1In 1965, the Court held in the Giswald case that a
State statute which conflicted with the right of privacy, a right not specifically
nmentioned in the Bill of Rights, was unconstitutional. To be sure, if the right of

privacy can be nade applicable to the States, the mandate of the second amendnment coul d--
and shoul d-- al so apply.

Sone historical argunents can be offered for the thesis that the second amendnent
guarantee is both an individual and collective right. The c constitutions of severa
States prior to the adoption of the Federal Constitution contain provisions declaring that
every citizen has a right to bear arnms in defense of hinself and the State. |If the State
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constitutions were so explicit in this respect, those States surely woul d not have
accepted the wording of the second anmendnent had it at the tine been intended to be nore
l[imted than their own. Therefore, it would appear that the second anendment guaranteed an
al ready existing right in the people to possess and use the Conmonweal th. Mreover, it is
common know edge that ratification of the U S. Constitution depended upon the basic
assurance of the safeguarding of individual rights.

In his comrentaries, Blackstone has this to say on the absolute rights of individuals:

* * * to vindicate these rights (i.e., "the liberties of Englishnmen'), when actually
violated or attacked, the subjects of England are entitled, in the first place, to the
regul ar adm nistration and free course of justice in the courts of law, next to the right
of petitioning the King and Parlianent for redress of grievances; and lastly to the right
of having and using arns for self-preservation and defense.

Justice Story wote in 1833 in his comentaries on the Constitution of the United
St at es:

The right of the citizen to keep and bear arms has justly been considered, as the
pal | adi um of the liberties of the Republic; since it offers a strong noral check agai nst
t he unsurpation and arbitrary power of rulers; and will generally, even if these are
successful in the first instance, enable the people to resist and triunmph over them

Justice WIliam O Douglas in speaking of the erosion of the Constitution by the courts
said in a lecture on the Bill of Rights at New York University in 1963 that 'the courts

have diluted the specific demands of the Constitution. ' He comrented further that 'the
cl osest the franers cane to the affirmative side of liberty was in "the right of the
people to bear arms'. Yet this too has been greatly nodified by judicial construction.'

*2309 Justice Hugo Black in his discussion of the 1939 case of United States v. Mller
59 S.&t. 816 (307 U.S. 174) in the New York University Law Review (1960) said: 'Although
the Suprene Court has held this anendnent (i.e., the second anendnent) to include only
arnms necessary to a well-regulated mlitia, as so construed, 'its prohibition is
absol ute' .’

One of our great Presidents, Wodrow Wlson, is reported to have said: 'W nust depend
in every time of national peril, in the future as in the past, not upon a standing arny,
nor yet upon a reserve armny, but upon a citizenry trained and accustonmed to arns . . . and
this, also not because the time or occasion specially call for such measure, but because
it should be a constant policy to nake these provisions for our national peace and
safety.’

Justice WIlliamJ. Brennan, Jr., stated in a lecture on 'The Bill of Rights and the
States' at the New York University School of Law in 1962: 'The constitutions of the
original States anticipated the National Constitution in declaring the doctrine that there
are human liberties which are inalienable. This doctrine has ever since been the center
and core of the Anerican idea of |imted government. The governnent of each State was a
creation of the people of the States; the source of power was the people of that State.
The only end and ai m of governnent was to secure the people in their natural and civil
rights.' W know and recogni ze, of course, that natural rights are conconmitant with man's
exi stence while civil rights derive froma person's nmenbership in society. Hence, natura
ri ghts exi st whether or not guaranteed by witten or unwitten constitutions.
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The Chief Justice of the United States, witing in a 1962 issue of the New York
University Law Review, discussed the fornulation and adoption of the Constitution. He
drew attention to the safeguards to the people in it in these words:

Despite these safeguards, the people were still troubled by the recollection of the
conditions that pronpted the charge of the Declaration of |ndependence that the King had
"effected to render the military independent and superior to the civil power.' They were
reluctant to ratify the Constitution w thout further assurances, and thus we find in the
Bill of Rights anendnents Nos. 2 and 3, specifically authorizing a decentralized nmlitia,
guaranteeing the right of the people to keep and bear arns, and prohibiting the quartering
of troops in any house in tine of peace without the consent of the owner

Hence, at least two Supreme Court Justices would seemto take a somewhat differing view
fromthat of the Attorney Ceneral

In our view, the interpretation of the second anendnent as applying only to the Nationa
CGovernment and as enconpassing only a collective right is not so well established as nany
woul d have us believe. There is substantial evidence to the contrary, and the foregoing
touches upon certain points of this evidence.

Thomas Jef ferson adnoni shed his conpatriots thus: 'Qur peculiar security is in the
possession of a witten Constitution. Let us not nmake it a bl ank paper by construction.'

FN1 Parenthetical page references to hearings are the hearings before the Speci al
Subconmittee on Crimnal Laws and Procedures of the Comrittee on the Judiciary, U.S.
Senate. 'Controlling Crine Through More Effective Law Enforcenment,’ 90th Cong., first
sess., 1967.

FN2 Escobedo held that where 'the investigation is no |onger a general inquiry into an
unsol ved crinme but has begun to focus on a particul ar suspect, the suspect has been taken
into police custody, the police carry out a process of interrogations that lends itself to
eliciting incrimnating statenents, the suspect has requested and been deni ed an
opportunity to consult with his lawer, and the police have not effectively warned hi m of
his absolute constitutional right to renmain silent, the accused has been denied 'the
assi stance of counsel' in violation of the sixth anendnent to the Constitution as 'nade
obligatory upon the States by the 14th anendnent (cit. omtted) and that no statenent
elicited by the police during the interrogati on nmay be used against himat a crimna
trial.'

FN3 Sobel. 'The Exclusionary Rules in the Law of Confessions: A Legal Perspective-- A
Practical Perspective,' N Y.L.J., Novenber 1965, p. 1. See also, 'The Confession Debate
Continues,' Irving R Kaufman, the New York Tines Migazine, Oct. 2, 1966.

FN4 QGaks, 'Legal History in the Hi gh Court-- Habeas Corpus,' 64 M ch. Law Revi ew 451
(1966); Mayers, 'The Habeas Corpus Act of 1867: The Suprene Court as Legal Historian,' 33
Uni v. of Chicago Law Review 31 (19-5).

FN5 Gaks, op. cit.; Mayers, op. cit.; Daniel Mador, Habeas Corpus and Magna Cart a- -
Dual i sm of Power and Liberty (Charlottesville (1966)).
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FN6 In the Mranda opinion, the Suprenme Court actually decided four separate cases--
Mrand v. Arizona, Vignera v. New York, Westover v. United States, and California v.
Stewart. See 86 S.Ct. 1602, 384 U.S. 436 (1966).

FN7 Decisions like Stovall indicate that, contrary to the suggestions of the proponents
of title Il, the Suprene Court is in fact highly sensitive to the probl ens and needs of
| aw enforcenent. |In a series of recent constitutional decisions, the Court has noved

gradually to a position of alnost conpletely prospective application of new constitutiona
principles. The Court has explicitly stated that it attaches 'overriding significance' to
such factors as the reliance by | aw enforcenent officers on the prior |aw and the severe
burden on | aw enforcenment and admi nistration of justice if the new principles are to be
applied retroactively to grant new trials to defendants al ready convicted under the prior
law. See Linkletter v. Walker, 85 S. Ct. 1731, 381 U S. 618 (1965); Tehan v. Shott. 86
S.Ct. 459, 382 Denno. 87 S. Ct. 1967, 388 U S. 293 (1967).

FN8 Senator Scott does not associate hinself with those views in support of limiting
the appellate jurisdiction of federal courts and curtailing habeas corpus proceedi ngs.
For an extended statenment of his position on this legislation, see his Individual Views at
p. 1781 of this Report.

FN8a Senator Scott does not necessarily support this anendment.
FN8b Senator Scott does not necessarily support this anendment.
FN8c Senator Scott does not necessarily support this anendment.
FN8d Senator Scott does not necessarily support this anendment.

(Note: 1. PORTIONS OF THE SENATE, HOUSE AND CONFERENCE REPORTS, WHI CH ARE
DUPLI CATI VE OR ARE DEEMED TO BE UNNECESSARY TO THE | NTERPRETATI ON OF THE LAWS,
ARE OM TTED. OM TTED MATERI AL IS | NDI CATED BY FI VE ASTERI SKS:  *****,

2. TO RETRI EVE REPORTS ON A PUBLIC LAW RUN A TOPI C FI ELD SEARCH
USI NG THE PUBLI C LAW NUMBER, e.g., TQ(99-495))

S. REP. 90-1097, S. Rep. No. 1097, 90TH Cong., 2ND Sess. 1968, 1968 U.S.C.C. A N. 2112,
1968 WL 4956 (Leg.Hist.)
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